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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,872 


UNITED STEELWORKERS OF AMERICA, AFL-CIO, 
Petitioner, 
VS. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


No. 23,010 
NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 

VS. 


FLORIDA MACHINE & FOUNDRY COMPANY and 
FLECO CORPORATION, 
Respondent. 


On Petition for Review and an Application for Enforcement of an 
Order of the National Labor Relations Board 


BRIEF 
For the United Steelworkers of America, AFL-CIO 


STATEMENT OF ISSUE PRESENTED 
The case presents the following issue: 
(1) Whether the Board erred in concluding that an 


employer who notifies unfair labor practice strikers 
that they are ‘‘terminated’’ does not incur liability 


2 


for back pay from the date of such notification but 
only from such later date as the employee applies for 
reinstatement. 


JURISDICTIONAL STATEMENT 


This case is before the Court on the Union’s Petition 
to Review and the Board’s Petition to Enforce a final order 
of the National Labor Relations Board. In No. 22,872 the 
United Steelworkers of America, AFL-CIO (hereinafter 
called the ‘‘Union’’ or the ‘‘Steelworkers’’) seeks review 
of that portion of the Board’s decision and order unfavor- 
able to it. The Court has jurisdiction under Sections 10(e) 
and 10(f) of the National Labor Relations Act, 29 U.S. C., 
§160(e) and (f). 


STATEMENT OF POINTS 
1. The Board correctly held that the strike was an un- 


fair labor practice strike. 


2. The Board incorrectly held that the unfair labor prac- 
tice strikers were not entitled to back pay from the date 
they received notice of termination. 


a 


STATEMENT OF THE CASE 


The Steelworkers won a Board conducted election and 
was certified as the bargaining representative on October 
3, 1966. 


Florida Machine & Foundry Company and Fleco Cor- 
poration (hereinafter called the “Employer”? or the ‘“Com- 
pany’) were guilty of serious violations of the Act both 
at and away from the bargaining table. Prior to the elec- 
tion the Employer foreshadowed its later misconduct by 
boasting that it would never sign a contract with the 
union. At the bargaining table the Employer advanced 
proposals which, if accepted, would have rendered the 
Union unable to represent its members. The Trial Exam- 
iner found that the Employer insisted on a no-strike clause 
while simultaneously refusing to agree to arbitration. For 
these and other reasons the Trial Examiner found that the 
Employer engaged in surface bargaining and that the 
strike which began on February 28, 1967, was caused by 
the Employer’s unfair labor practices (A. 48). 


The strike was unsuccessful and on July 10, 1967, the 
union notified the company that it was directing all strik- 
ing members to return to work (A. 65). 


The Trial Examiner found that the letters of March 16 
and 17 did terminate the strikers’ employment but rea- 
soned that the letters merely “confirmed what the strikers 


1 “Trial Examiner: Well, Mr. Mattson, perhaps—I take it 
then, what the Company’s actual procedure was, was that if a 
striker was replaced, the Company then considered that his em- 
ployment with the Company had terminated? 

“Mr. Bowden: That is correct.” 
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must have already known—that the Company had substan- 
tially succeeded in filling their jobs’? (A. 47). Although 
the termination of the strikers was held to be a violation 
of the Act the Trial Examiner held that back pay would 
not begin until the strikers offered to return to work. 


The Union took exceptions to the Trial Examiner’s rul- 
ing that backpay did not begin upon receipt of the ter- 
mination letter. The Board overruled the exception, Mem- 
ber Brown dissenting (A. 60).2 174 NLRB NO. 170. The 


2 Member Brown’s dissent refers to Sea-Way Distributing, 
Inc., supra, where he argued that: 

“My sole disagreement with the majority stems from their 
failure to provide an appropriate remedy for the discharges 
which they find to have been committed. Thus, while find- 
ing Respondent’s discharge of its employees to be unlawfal 
and even though Respondent has had notice of the instant 
charges since June 28, 1962, the majority nevertheless now 
withholds a backpay remedy until such time as these un- 
lawfully discharged employees apply for reinstatement. Pre- 
sumably, the majority’s position is founded on the premise 
that backpay awards are generally inappropriate for pe- 
riods during which employees voluntarily withhold their 
labor. I, too, accept this premise. The problem in this 
case, however, is that one cannot really be certain whether 
the employees continued their strike against the Respond- 
ent’s threats and unlawful refusal to bargain despite their 
discharge or whether their reason for not making formal 
application for work was that their Employer, by discharg- 
ing them, had unmistakably impressed on them the fatility 
of applying for reinstatement. There would, of course, be 
no question on this score if the employees had applied for 
reinstatement and were rejected, and one might say that a 
showing of such application is not an unduly burdensome 
condition for establishing abandonment of the strike’s orig- 
inal objectives. On the other hand, however, it is no more 
burdensome to require the employer to advise his victimized 
employees that although he discharged them, he did not 
really mean it. 

“It is for ‘the tortfeasor,’ said Judge Hand, ‘to disentan- 
gle the consequences’ of his unfair labor practices, and in 
& situation similar to the instant case the Board early ap- 

’ plied this sound equitable construction in Gulf Public ‘. 
oe Co., 18 NLRB 562, 586-587, enfd. 116 F. 2d 852 (C. A. 5): 


“Inasmuch as the respondent discharged the strikers 
+ + + it is impossible to ascertain when the strikers 
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majority’s rationale for withholding backpay is eluci- 
dated in Sea-way Distributing, Inc, 143 NLRB 460, 
wherein it was said that: 


“‘The General Counsel excepts to the Trial Examiner’s 
failure to recommend backpay for the striking em- 
ployees from the date of their discharge. We find no 
merit in the General Counsel’s position. The em- 
ployees were on strike at the time of their discharge. 
As they had not abandoned the strike and applied for 
reinstatement, we can see no justification for awarding 
them backpay while they were withholding their serv- 
ices irrespective of the fact that they were discharged 
be) 


would have abandoned the strike and returned to work 
in the absence of the respondent’s action in di i 
them. Had the respondent not discharged the strikers, 
their back pay would have commenced from the date 
when they applied for work. However, by di z 
them, the respondent made it useless for the strikers to 
apply for their jobs. Since the uncertainty is caused 
by the respondent’s illegal act in discharging the strik- 
ers because of their union activity, we will indulge in 
no presumption as to how long the strike might other- 
wise have lasted. Accordi i 


quo in the circumstances 
no less than in Gulf Public 
employees be made 
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SUMMARY OF ARGUMENT 


An Employer Who Discharges Unfair Labor Practice 
Strikers Incurs Backpay Liability From the Date of Ter- 
mination, Not the Date on Which the Employee Requests 
Reinstatement. 

Section 2(3) of the Act provides that strikers continue 
to be employees of the company until they have obtained 
substantially equivalent employment elsewhere. 


An employer who terminates strikers violates Section 
8(a) (3) of the Act whether they are economic strikers 
or unfair labor practice strikers. 


The Board’s normal remedy for discharged employees 
is to award backpay from the date of discharge to the 
date the employer offers re-employment. The Board’s de- 
parture from their customary remedy is arbitrary, based 
on speculation, and allows a violation to go unremedied 


thus contravening Section 10(c) of the Act. Indeed, it 
was entirely fortuitous that the strikers offered themselves 
for reinstatement at all since they had been terminated 
and the Employer never informed the strikers to the con- 
trary. 


Section 2(3) of the Act® provides that a striker con- 
tinues to be an employee so long as he has not obtained 
substantially equivalent employment elsewhere. Section 
8(a)(3) of the Act# protects employees from discharge or 
discrimination because of union membership or activity. 


other and 
73 U.S 6 pa 


* 29 U.S. C., § 159(a) (3). 
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No justification exists for withholding the usual remedy 
from unfair labor practice strikers and, indeed, there is 
every good reason why the employer should incur liability. 
First of all, the news that strikers have been terminated 
“can only have a destructive effect ‘on the strikers’ morale. 
‘The discharge of all strikers is a devastating strike- 
breaking tactic. To withhold the backpay remedy allows 
the employer to enjoy with impunity the fruits of his 
illegality. 


No striker, be he economic or otherwise, can be termi- 
-nated, save for misconduct. N. L. R. B. v. Thayer Co., 
213 F. 2d 748 (1st Cir. 1962); UAW v. NLRB (Kohler 
Co.), 300 F. 2d 699, cert. den. 370 U. S. 911. This is true 
of economic strikers even after so-called permanent re- 
placements are hired. The Laidlaw Corporation, 171 
NLRB No. 175, enfd. 71 LRRM 3054 (7th Cir. 1969) ; 
N. L. B. B. v. Fleetwood Trailer, 389 U. S. 375 (1967). 
. The Employer cannot justify termination of the strikers 
regardless of whether their object was economic or was 
to protest unfair labor practices. N. L. B. B. v. Washing- 
ton Aluminum Co., 370 U.S. 9; N. L. B. B. v. Erie Resistor 
Corp., 373 U. S. 221 (1963); The Laidlaw Corporation, 
supra. 


The Board’s poorly reasoned rationale for withholding 
backpay is that the strikers did not apply for reinstate- 
ment until a later date. However, it was entirely for- 
tuitous that the strikers at Florida Machine applied for 
reinstatement at all since their employment had’ been. 
terminated. In a similar case Member Fanning dissenting 
in Abbott Publishing Company, 139 NLRB at 1330, foot- 

‘ mote 4, stated that: 


- “. . . The Act does not protect an employee from 
loss of wages as the result of a strike even though 


Joe 


the strike was caused by an unfair labor practice. 
An employee who Prefers concerted activity to the 
status of a ‘strikebreaker’ cannot sup at both tables. 
He cannot be unavailable for work to put economic 
pressure on his employer to rectify a wrong and at 
the same time receive full pay for the job from which 
he has voluntarily absented himself.” 


Unlike the above case, no striker at Florida Machine 
supped at more than one table. No striker, following the 
termination letter “voluntarily absented himself” from 
work. The Employer’s violation kept the strikers at an 
empty table. 


union can only survive by 


engaged in an attempt to 
violating the law.5 Surely, 


5 The rem 
weak as to 


Labor Relations Act, 112 U, 
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merits the fullest support from the agency whose business 
it is to enforce the law. Instead, the Board chooses to 
smooth over a serious violation, reasoning that the dis- 
charge merely confirmed what the strikers already knew. 
To the contrary: the strikers knew only that hopefully 
they would lose no rights by striking. Instead they stand 
in a less favorable position than had they declined to 
strike. 


In Phelps Dodge Corporation v. N. L. BR. B., 313 U. S. 
177, 195, the Court, in commenting on the effectuation of 
the policy of the Act said that: 


“. . . According to the experience revealed by the 
Board’s decisions, the effectuation of this important 
policy generally requires not only compensation for 
the loss of wages but also offers of employment to 
the victims of discrimination. Only thus can there 
be a restoration of the situation, as nearly as possible, 


to that which would have obtained but for the illegal 
discrimination . . .” 


But for the misconduct of Florida Machine and Foundry 
there never would have been a strike. The employees 
were forced to strike. They willingly faced the perils that 
all strikers face but it is unthinkable that they must 
absorb the consequences of the Employer’s patently un- 
lawful discharge. 


‘It is simply incorrect to conclude that the termination 
letter had no effect on the strikers’ course of conduct. 
Strike breaking techniques such as this can only cause 
further destruction to the hopes of the strikers. The 
employer was in effect delivering an ultimatum to the 
strikers to either abandon the strike or be fired which 
conduct the Board has consistently held to be a violation. 
We Painters, Inc., 176 NLRB No. 140 (1969) ; Southwest- 
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ern Pipe, Inc., 179 NLRB No. 52 (1969). Striking is a 
lonely and risky undertaking. The employer holds the 
upper hand and, if the Board is upheld in this regard, 
can discharge his employees with impunity. To uphold 
the Board would be to “sanction a most effective way 
of defeating the right of self-organization.’? Phelps-Dodge 
Corp. v. N. L. B. B., supra, at p. 193. The Employer can- 
not show that the letters had no effect on the strikers 
(merely confirming what they already knew). As Judge 
Learned Hand so well stated: 


‘““We have assumed hitherto that the strike here in 
question was only for the purpose of enforcing the 
union’s power to negotiate for all the men. That is 
not true; there had been a wage dispute, and, the 
men’s inability to get at the truth of the Elmira 
business was another cause. It is of course possible 
that the parties might have split over wages, or over 
the Elmira plant, even if the respondent had nego- 
tiated with the Joint Board. But since the refusal 
was at least one cause of the strike, and was a tort— 
a ‘substraction’—it rested upon the tort-feasor to dis- 
entangle the consequences for which it was charge- 
able from those from which it was immune . es 


The Board’s withholding of the backpay remedy is 
based on pure speculation. In any event Section -10 (c) 
of the Act, 29 U. S. C, $160(c), expressly requires the 
Board to issue a remedial order when it finds @ violation: 


“Tf upon the preponderance of the testimony taken 
the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engag- 
ing in any such unfair labor practice, then the Board 
shall state its findings of fact and shall issue and 
cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor 
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Practice, and to take such affirmative action [ete.]? 
(Emphasis supplied) 


Score, it is elimina. 
Section 10(¢), speci 


Board may dismiss a complaint: 
“Tf upon the 


Thus, Section 10(c) leaves no middle-ground. Unfair 
labor practices ‘shall’? be 


remedied; complaints may be 


only when the Board finds no Violation, 


This Court recently expressly held 
requires the Board to ; 
Violation is found. In 


CONCLUSION 
It follows that, if the Company’s conduct igs violative 
of Section 8(a) (3), the Board must issue a remedial order. 
The Board cannot withhold the backpay remedy any 


SS 


more than it could refuse to decide the allegations of 
the complaint on the ground that no remedial order would 
issue even if a violation were found. United Steelworkers 
of America v. NLRB (Wagner Ind. Products Co.), 386 
F. 2d 981 (D. C. Cir. 1967). 
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practice, and to take such affirmative action [etc.]’’ 
(Emphasis supplied). 


This is not the language of discretion. It does not 
authorize the Board to find a violation and nonetheless 
withhold the remedy. If there were any doubt on this 
score, it is eliminated by language appearing later in 
Section 10(c), specifying the circumstances in which the 
Board may dismiss a complaint: 


“If upon the preponderance of testimony taken the 
Board shall not be of the opinion that the person 
named in the complaint has engaged in or is engag- 
ing in any such unfair labor practice, then the Board 
shall state its findings of fact and shall issue an 
order dismissing the said complaint.’’ (Emphasis 
supplied.) 


Thus, Section 10(c) leaves no middle-ground. Unfair 
labor practices ‘‘shall’’ be remedied; complaints may be 


dismissed only when the Board finds no violation. 


This Court recently expressly held that Section 10(c) 
requires the Board to issue a remedial order when & 
violation is found. International Woodworkers v. NLREB, 
supra, 380 F. 2d 628 (D. C. Cir. 1967). Emphasizing Sec- 
tion 10(c)’s direction that the Board ‘shall issue’? a 
remedial order, this Court declared: ‘‘We think these 
words mean what they say, and that that meaning, in 
terms of Congressional purpose, is unmistakable.’ The 
Court set aside the Board’s dismissal of the complaint, 
and remanded the case to the Board. 


CONCLUSION 


It follows that, if the Company’s conduct is violative 
of Section 8(a) (3), the Board must issue a remedial order. 
The Board cannot withhold the backpay remedy any 
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more than it could refuse to decide the allegations of 
the complaint on the ground that no remedial order would 
issue even if a violation were found. United Steelworkers 
of America v. NLRB (Wagner Ind. Products Co.), 386 
F. 2d 981 (D. C. Cir. 1967). 
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Regional Director’s Order Rescheduling Hear- 
ing, dated. 


Regional Director’s Order Rescheduling Hear- 
ing, dated. 

Amended Charge filed in Case No. 12-CA-3915-1. 
Amended Charge filed in Case No. 12-CA-3915-2. 


Charge filed in Case No. 12-CA-3915-3. 
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Regional Director’s order consolidating cases 
and amended consolidated complaint and notice 
of hearing, dated. 

Company’s answer to complaint, dated. 
Regional Director’s order rescheduling hearing, 
dated. 

General Counsel’s motion to make answer more 
responsive and specific, dated. 


Regional Director’s order referring motion to 
make answer more responsive and specific to 
Trial Examiner for ruling, dated. 


Trial Examiner’s order granting General Coun- 
sel’s motion to make answer more responsive 
and specific, dated. 


Company’s amended answer, dated. 
Hearing opened. 


Hearing closed. 


Company’s motion to dismiss, dated. 

Trial Examiner’s decision, issued. 

Petitioner’s exceptions to Trial Examiner’s de- 
cision, received. 

General Counsel’s exceptions to Trial Examin- 
er’s decision, received. 

Company’s exceptions to Trial Examiner’s de- 
cision, received. 

Decision and order issued by the National Labor 
Relations Board. 
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COMPLAINT AND NOTICE OF HEARING 
(Dated July 26, 1967) 


It having been charged by United Steelworkers of Amer- 
ica, AFL-CIO, herein called the Union, that Florida Ma- 
chine & Foundry Company and Fleco Corporation, herein 
called the Respondent, has engaged in and is engaging in 
certain unfair labor practices affecting commerce as set 
forth and defined in the National Labor Relations Act, as 
amended, 29 U. S. C., Sec. 151, et seq., herein called the 
Act, the General Counsel of the National Labor Relations 
Board, herein called the Board, on behalf of the Board, 
by the undersigned Regional Director for Region 12, pur- 
suant to Section 10 (b) of the Act and Section 102.15 of 
the Board’s Rules and Regulations, Series 8, as amended, 
hereby issues this complaint and notice of hearing and 
alleges as follows: 


1 


The charge was filed by the Union on April 24, 1967, 
and a copy thereof was duly served upon Respondent by 
registered mail on or about April 25, 1967. 


2 


(a) Respondent, Florida Machine & Foundry Company 
and Fleco Corporation is, and at all times material herein 
has been, a single integrated enterprise engaged in the 
business of manufacturing machinery parts at its plants 
in Jacksonville, Florida. 

(b) During the last 12 months, Respondent, in the course 
and conduct of its business operations, shipped products 
valued in excess of $50,000 directly to points outside the 
State of Florida. 

(c) Respondent is now, and has been at all times ma- 
terial herein, an employer engaged in commerce within the 
meaning of Section 2 (6) and (7) of the Act. 


The Union is, and has been at all times material herein, 
a labor organization within the meaning of Section 2 (5) 
of the Act. 


4 


At all times material herein, the following-named per- 
sons occupied positions set opposite their respective names, 
and have been and are now agents of Respondent acting 
on its behalf, and are supervisors within the meaning of 
Section 2 (11) of the Act. 


Franklin Russell President 

Thomas Madison Vice President 
George Peacock Plant Superintendent 
Luke Morgan Plant Foreman 
Frazier Rhoden Plant Foreman 


5 


All production and maintenance employees, including 
truckdrivers and warehousemen, employed by Florida Ma- 
chine & Foundry Company and Fleco Corporation at Jack- 
sonville, Florida; excluding office clerical employees, 
draftsmen, professional employees, guards and supervisors 
as defined in the Act, constitute a unit appropriate for the 
purposes of collective bargaining within the meaning of 
Section 9 (b) of the Act. 
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On or about September 22 and September 23, 1966, a 
majority of the employees of Respondent in the unit de- 
scribed above in paragraph 5, by a secret ballot election 
conducted under the supervision of the Regional Director 
of Region 12, National Labor Relations Board, designated 
and selected the Union as their exclusive representative 
for purposes of collective bargaining with Respondent, and 
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on or about October 3, 1966, said Regional Director certi- 
fied that the Union was the exclusive collective-bargain- 
ing representative of the employees in said unit. 
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At all times since October 3, 1966, and continuing to 
date, the Union has been the representative for the pur- 
poses of collective bargaining of the employees in the unit 
described above in paragraph 5, and, by virtue of Section 
9 (a) of the Act, has been and is now the exclusive rep- 
resentative of all the employees in said unit for the pur- 
poses of collective bargaining, with respect to rates of pay, 
wages, hours of employment, and other terms and condi- 
tions of employment. 
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On or about October 25, 1966, and continuing to date, 
the Union has requested and is requesting Respondent to 
bargain collectively with respect to rates of pay, wages, 
hours of employment, and other terms and conditions of 
employment as the exclusive collective-bargaining repre- 
sentative of all the employees of Responent in the unit de- 
scribed above in paragraph 5. 
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Commencing on or about October 25, 1966, and at all 
times thereafter, Respondent did refuse and continues to 
refuse to bargain collectively with the Union, notwith- 
standing that the Union is the duly designated exclusive 
collective-bargaining representative of the employees as 
described above in paragraph 5. 


10 


By the acts described above in paragraph 9, Respondent 
did refuse to bargain collectively, and is refusing to bar- 
gain collectively with the exclusive collective-bargaining 
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representative of its employees in the unit described in 
paragraph 5 above, and thereby did engage in and is en- 
gaging in unfair labor practices affecting commerce within 
the meaning of Section 8 (a) (1) and (5) and Section 2 (6) 
and (7) of the Act. 


Please Take Notice that on the 18th day of September 
1967, at 9:30 a. m., EDST, in Room 278, Federal Building, 
400 W. Bay Street, Jacksonville, Florida, a hearing will 
be conducted before a duly designated Trial Examiner of 
the National Labor Relations Board on the allegations set 
forth in the above complaint, at which time and place you 
will have the right to appear in person, or otherwise, and 
give testimony. Form NLRB-4668, Statement of Standard 
Procedure in Formal Hearings Held Before the National 
Labor Relations Board in Unfair Labor Practice Cases, is 
attached. 


You are further notified that, pursuant to Sections 
102.20 and 102.21 of the Board’s Rules and Regulations, 
the Respondent shall file with the undersigned Regional 
Director, acting in this matter as agent of the National 
Labor Relations Board, an original and 4 copies of an an- 
swer to said complaint within 10 days from service thereof 
and that unless it does so, all of the allegations in the 
complaint shall be deemed to be admitted to be true and 
may be so found by the Board. Respondent shall immedi- 
ately serve a copy of the answer on each of the other par- 
ties, as required by the above sections of the Rules. 


Dated at Tampa, Florida, this 26th day of July 1967. 


Harold A. Boire, Regional Director 
National Labor Relations Board 
Region 12 
706 Federal Building 
500 Zack Street 
Tampa, Florida 33602 
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ANSWER 
(Dated August 1, 1967) 


Comes now the Respondents and for answer to the Bill 
of Complaint filed herein, thereto answering says: 


1. That it admits the allegations as contained in Para- 
graphs 1, 2, 3, 4, 5, 6 and 7 of said Complaint. 


2. For answer to Paragraph 8, Respondents show that 
it has met with the union upon request and has continued 
to meet with the union upon request, and has bargained 
in good faith in respect to rates of pay, wages, hours of 
employment, and other terms and conditions of employ- 
ment. 


3. That in reference to Paragraph 9 and 10, Respond- 
ents deny each and every material allegation therein. 


Dated at Jacksonville, Florida, this Ist day of August, 
1967. 
HAMILTON & BOWDEN 
By O. BR. T. BOWDEN 
Attorneys for Respondents 


Address of Counsel: 


1056 Hendricks Avenue 
Jacksonville, Florida 32207 


ORDER CONSOLIDATING CASES AND AMENDED 
CONSOLIDATED COMPLAINT AND 
NOTICE OF HEARING 


(Dated October 30, 1967) 


Complaint and Notice of Hearing having issued in Case 
No. 12-CA-3831 on July 26, 1967; and 
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It having been further charged in Case No. 12-CA-3915 
(1-3) by United Steelworkers of America, AFL-CIO, 
herein called the Union, that Florida Machine & Foundry 
Company and Fleco Corporation, herein called Respond- 
ent, has engaged in and is engaging in certain unfair labor 
practices affecting commerce as set forth and defined in 
the National Labor Relations Act, as amended, 29 U.S. C., 
Sec. 151, et seq., herein called the Act, and 


The undersigned Regional Director for Region 12, act- 
ing on behalf of the General Counsel of the National Labor 
Relations Board, herein called the Board, having duly 
considered the matter and deeming it necessary in order 
to effectuate the purposes of the Act, and to avoid un- 
necessary cost or delay, 


Hereby Orders, pursuant to Section 102.33 of the Board’s 
Rules and Regulations, Series 8, as amended, that the 
above cases be, and they hereby are, consolidated. 


Said cases having been consolidated for hearing, the 
General Counsel of the Board, on behalf of the Board, by 
the undersigned Regional Director for Region 12, pur- 
suant to Section 10 (b) of the Act and the Board’s Rules 
and Regulations, Series 8, Sections 102.15 and 102.17 
hereby issues this amended consolidated complaint and 
notice of hearing, and alleges as follows: 
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(a) The original charge in Case No. 12-CA-3831 was 
filed by the Union on April 24, 1967, and a copy thereof 
was duly served upon Respondent by registered mail on 
or about April 25, 1967. 


(b) The charge and amended charge in Case No. 12- 
CA-3831-1, were filed by the Union on July 18, and Octo- 
ber 3, 1967, respectively, and copies thereof were duly 
served on Respondent by registered mail on or about 
July 21, and October 5, 1967, respectively. 


agit 


(c) The charge and amended charge in Case No. 12- 
CA-3931-2, were filed by the Union on July 31, and Octo- 
ber 5, 1967, respectively and copies thereof were duly 
served on Respondent by registered mail on or about 
August 2, and October 9, 1967, respectively. 


(d) The charge in Case No. 12-CA-3931-3, was filed by 
the Union on October 13, 1967, and a copy thereof was 
duly served on Respondent by registered mail on or about 
October 16, 1967. 
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(a) Respondent, Florida Machine & Foundry Company 
and Fleco Corporation is, and at all times material herein 
has been, a single integrated enterprise engaged in the 
business of manufacturing machinery parts at its plants 
in Jacksonville, Florida. 

(b) During the last 12 months, Respondent, in the 
course and conduct of its business operations, shipped 


products valued in excess of $50,000 directly to points 
outside the State of Florida. 


(c) Respondent is now, and has been at all times ma- 
terial herein, an employer engaged in commerce within 
the meaning of Section 2 (6) and (7) of the Act. 
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The Union is, and has been at all times material herein, 
a labor organization within the meaning of Section 2 (5) 
of the Act. 


4 


At all times material herein, the following-named per- 
sons occupied positions set opposite their respective 
names, and have been and are now agents of Respondent 
acting on its behalf, and are supervisors within the mean- 
ing of Section 2 (11) of the Act. 


Franklin Russell President 

Thomas Madison Vice President 
Thomas Peacock Vice President 
George Peacock Plant Superintendent 
Luke Morgan Plant Foreman 
Frazier Rhoden Plant Foreman 


5 


All production and maintenance employees, including 
track drivers and warehousemen, employed by Florida 
Machine & Foundry Company and Fleco Corporation at 
Jacksonville, Florida; excluding office clerical employees, 
draftsmen, profesional employees, guards and supervisors 
as defined in the Act, constitute a unit appropriate for 


the purposes of collective bargaining within the meaning 
of Section 9 (b) of the Act. 
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On or about September 22, and September 23, 1966, a 
majority of the employees of Respondent in the unit de- 
scribed above in paragraph 5, by a secret ballot election 
conducted under the supervision of the Regional Director 
of Region 12, National Labor Relations Board, designated 
and selected the Union as their exclusive representative 
for purposes of collective bargaining with Respondent, 
and on or about October 3, 1966, said Regional Director 
certified that the Union was the exclusive collective-bar- 
gaining representative of the employees in said unit. 
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At all times since October 3, 1966, and continuing to 
date, the Union has been the representative for the pur- 
poses of collective bargaining of the employees in the 
unit described above in paragraph 5, and, by virtue of 
Section 9 (a) of the Act, has been and is now the exclusive 
representative of all the employees in said unit for the 
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purposes of collective bargaining, with respect to rates of 
pay, wages, hours of employment, and other terms and 
conditions of employment. 
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On or about October 25, 1966, and continuing to date, 
the Union has requested and is requesting Respondent to 
bargain collectively with respect to rates of pay, wages, 
hours of employment, and other terms and conditions of 
employment as the exclusive collective-bargaining repre- 
sentative of all the employees of Respondent in the unit 
described above in paragraph 5. 


9 


Commencing on or about October 25, 1966, and at all 
times thereafter, Respondent did refuse and continues to 
refuse to bargain collectively with the Union, notwith- 
standing that the Union is the duly designated exclusive 
collective-bargaining representative of the employees as 


described above in paragraph 5. 


10 
On or about February 28, 1967, certain employees of 


Respondent employed at Jacksonville, Florida, plants, 
ceased work concertedly and went out on strike. 


il 


The strike described above in paragraph 10 was caused 
by the unfair labor practices of Respondent described 
above in paragraph 9, and/or was prolonged by the un- 
fair labor practices described below in paragraphs 12, 13, 
and 14. 
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On or about March 1, 1967, at its Jacksonville, Florida, 
plant, Respondent by its officers, agents and representa- 


1 


tives, more particularly Vice President Thomas Peacock, 
promised some of its employees a 10 cent per hour wage 
increase because they had refrained from joining in the 
strike referred to above in paragraph 10. 
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On or about March 16, 1967, and thereafter, Respondent 
by its officers, agents, and representatives, sent individual 
written notices to its employees who were engaged in the 
strike referred to above in paragraph 10, informing them 
that they had been replaced and that their employment 
with Respondent had been terminated. 
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About the middle of March 1967, Respondent, by its 
officers, agents, and representatives, advised some of its 
employees who had engaged in the strike referred to above 


in paragraph 10, and who were seeking reinstatement to 
their former jobs, that Respondent would rehire them, 
but only as new employees with a resultant loss of senior- 
ity and other previously held rights and privileges. 
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On or about the dates set opposite their respective 
names, the Respondent’s employees named in Appendix 
A, attached hereto and made a part hereof, who had en- 
gaged in the strike referred to above in paragraphs 10 
and 11, made unconditional offers to return to their 
former or substantially equivalent positions of employ- 
ment. 
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On or about July 9, 1967, the employees employed by 
Respondent at the Jacksonville, plants, who had engaged 
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in the strike referred to above in paragraphs 10 and 11, 
including those strikers specifically named in Appendix 
A, through the Union, made a telegraphic unconditional 
offer to return to their former or substantially equivalent 
positions of employment. 
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On or about the dates set opposite their respective 
names in Appendix A, and at all times since, Respondent 
has failed and refused, and continues to fail and refuse, 
to reinstate said employees to their former or substan- 
tially equivalent positions of employment. 
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On or about July 9, 1967, and at all times since, Re- 
spondent has failed and refused and continues to fail and 
refuse to reinstate to their former or substantially equiva- 
lent positions of employment, its employees who made 
unconditional offers to return to work through the Union 
as set forth above in paragraph 16. 


19 


Respondent terminated the employment of its employees 
as set forth above in paragraph 13, and did fail and refuse 
and continues to fail and refuse to reinstate its employees 
as set forth above in paragraphs 17 and 18, for the reasons 
that said employees had joined or assisted the Union, or 
engaged in other concerted activities for the purposes of 
collective bargaining or mutual aid or protection and/or 
had participated in the strike described above in para- 
graphs 10 and 11. 
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By the acts described above in paragraph 9, Respond- 
ent did refuse to bargain collectively, and is refusing to 
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bargain collectively with the exclusive collective-bargain- 
ing representative of its employees in the unit described 
in paragraph 5 above, and thereby did engage in and is 
engaging in unfair labor practices affecting commerce 
within the meaning of Section 8 (a) (5) of the Act. 
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By the acts described above in paragraphs 9, 12, 13, 14, 
17, 18, and 19, and by each of said acts, Respondent did 
interfere with, restrain and coerce, and is interfering 
with, restraining and coercing its employees in the exer- 
cise of rights guaranteed in Section 7 of the Act, and did 
thereby engage in, and is engaging in unfair labor prac- 
tices within the meaning of Section 8 (a) (1) of the Act. 
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By the acts described above in paragraphs 13, 14, 17, 
18, and for the reasons alleged in paragraph 19, and by 
each of said acts, Respondent did discriminate, and is 
discriminating in regard to the hire or tenure or terms or 
conditions of employment of its employees, thereby dis- 
couraging membership in a labor organization, and Re- 
spondent thereby did engage in, and is engaging in, un- 
fair labor practices within the meaning of section 8 (a) 
(3) of the Act. 
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The activities of Respondent described above in para- 
graphs 12, 13, 14, 17, 18, 19, 20, 21, and 22, occurring in 
connection with the operations of Respondent described 
above in paragraph 2, have a close, intimate and sub- 
stantial relations to trade, traffic and commerce among 
the several states, and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow 
of commerce. 
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24 


The acts of Respondent described above constitute un- 
fair labor practices affecting commerce within the mean- 
ing of Section 8 (a) (1), (3) and (5), and Section 2 (6) 
and (7) of the Act, 


Please Take Notice that on the 27th day of November, 
1967, at 9:30 a. m. EST, in Room 278, Federal Building, 
400 W. Bay Street, Jacksonville, Florida, a consolidated 
hearing will be conducted before a duly designated Tria] 
Examiner of the National Labor Relations Board on the 
allegations set forth in the above consolidated amended 
complaint, at which time and place you will have the right 
to appear in person, or otherwise, and give testimony. 
Form NLRB 4668, Statement of Standard Procedure in 
Formal Hearings Held Before the National Labor Rela- 
tions Board in Unfair Labor Practice Cases, is attached. 


» pursuant to Sections 
s Rules and Regulations, 
the undersigned Regional 


Dated at Tampa, Florida, this 30th day of October, 


1967. 
HAROLD A. BOIRE, Regional Director 
National Labor Relations Board, Region 12 
706 Federal Office Building 
500 Zack Street, Tampa, Florida 33602 
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Appendix A 


Name of Employee 


Billy B. Allen 
George Badger 
Samuel J. Baxter 
Roy BR. Benge 
Willie Boggs 

Adell D. Booth 
Robert A. Britt 
Alexander Brown, Sr. 
Eddie Brown 
Ronald Brown 
Walter L. Brown 
Melvin Cannon, Jr. 
Camilon E. Causey 
Alex Chance 
Richard Christie 
Horace M. Clark 
Avery Cobb 
Lorenza Cross 
Kenneth A. Cummings 
Benjamin Daniels 
Joseph Dasher 
William F. Davis 
John Henry Dove 
Van Driggers 
Lephus Felton 
Willie Felton 
Alpheus Fountain 
Jay Lynn Fudge 
Willie Gamble 
Oscar Lee Gates 
Edward N. Gauldin 
Sylvester Gillyard 
Thomas A. Gordon 


On Or About 


July 12, 1967 
April 1967 
July 10, 1967 
July 10, 1967 
July 10, 1967 
July 11, 1967 
Jaly 11, 1967 
July 10, 1967 
July 11, 1967 
July 10, 1967 
July 10, 1967 
March 16, 1967 
July 10, 1967 
July 10, 1967 
July 24, 1967 
July 11, 1967 
July 13, 1967 
July 14, 1967 
July 10, 1967 
July 24, 1967 
July 31, 1967 
July 11, 1967 
July 10, 1967 
July 10, 1967 
July 11, 1967 
July 11, 1967 
August 1, 1967 
July 10, 1967 
July 10, 1967 
July 10, 1967 
July 23, 1967 
July 10, 1967 
July 10, 1967 


Name of Employee 
Vogie Girtman 
Edward Green 
Carthur Gunder 

John W. Handley 
Willis Harrell 

Alonzo Harris 

Jimmy Lee Henderson 
Arthur Hendley, Jr. 
Carl L. Hilliard 
Ralph H. Hodges 
Lennie Noah Howard 
Jessie L. Hunter 
Edward Jackson 
McArthur Jackson 
Percy Jackson 

Willie Jackson 
Earnest Jenkins 
Richard S. Johnson 
Freddie Lee Jones 
Clement King 

James A. Kitchens 
Thomas Lewis 
William James Loyd 
George F. Loznicka, Jr. 
John Edward Mack 
Charles A. Martin 


Isaac McClary 
Raymond W. Miller 
Arthur Willard Mincey 
Malichi Mines, Jr. 

Roy Mobley 

Isiah Mosley 

Robert Mungin 

F. G. McCanless 


On Or About 
July 12, 1967 
July 10, 1967 
July 11, 1967 
June and July 10, 1967 
July 10, 1967 
July 11, 1967 
July 13, 1967 
July 10, 1967 
March 15, 1967 
March 15, 1967 
April and July, 1967 
July 10, 1967 
March 16, 1967 
July 12, 1967. 
April 15, 1967 
July 14, 1967 
April 1, 1967 
August 7, 1967 
July 20, 1967 
May 1967 
March 16, 1967 
July 10, 1967 
July 10, 1967 
May 30, 1967 
July 10, 1967 
March 15 and 
July 11, 1967 
September 10, 1967 
March 15, 1967 
July 10, 1967 
July 10, 1967 
July 10, 1967 
July 11, 1967 
July 10, 1967 
July 10, 1967 
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Name of Employee 


Walter Lee McCloud 
Pressie James Nelson 
James Newton, Jr. 
Dewey T. Peoples 
John Perry 

Merlin A. Ponce 

A. Y. Purdy 

Ora Reddick 
Luther B. Reid, Jr. 
Henry Lee Rivers 
Charles Robinson 
Howard David Robinson, Jr. 
Joseph Robinson 
Robert Lee Sapp 
Thomas Seniors 
Grover Seymore 
James A. Shanks 
Edward Sheppard 
John R. Shivar, Jr. 
Joe L. Singleton 
Charlie Smith 

Dan Smith 

Walter Lee Smith 
Johnnie Snead 

J. E. Sorrells 

Cecil Lee Stills 

Ben Stoke 

Tenley Sweat 
Edward Terrell 
George Thomas 
Marion Thomas 
Ronald E. Thomas 
James O. Vason 
Nazarine Waters 
Eugene Waye 


On Or About 
July 11, 1967 
July 10, 1967 
July 10, 1967 
June 15, 1967 
July 11, 1967 
March 15, 1967 
March 14, 1967 
July 30, 1967 
July 22, 1967 
July 10, 1967 
July 10, 1967 
July 10, 1967 
July 10, 1967 
July 11, 1967 
July 10, 1967 
July 11, 1967 
July 10, 1967 
Jaly 10, 1967 
August 17, 1967 
July 10, 1967 
July 10, 1967 
August 1, 1967 
July 10, 1967 
March 9, 1967 
March 15, 1967 
July 24, 1967 
July 19, 1967 
July 10, 1967 
Jaly 10, 1967 
July 10, 1967 
July 10, 1967 
July 10, 1967 
July 10, 1967 
July 10, 1967 
April 1967 
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Name of Employee 
John A. Wells 
Glenn Wesley 
James C. Withers 
Joseph Woodard 
Herbert Wright 
Earl C. Wyman 


ANSWER 
(Dated November 2, 1967) 


Comes now the Respondents and for answer to the Bill 
of Complaint filed herein, thereto answering says: 


1. That it admits the allegations as contained in Para- 
graphs 1, 2, 3, 4, 5, 6, 7, 10, 13 and 14 of said Complaint. 


2. For answer to Paragraph 8, Respondents show that 
it has met with the union upon request and has continued 
to meet with the union upon request, and has bargained 
in good faith in respect to rates of pay, wages, hours of 
employment, and other terms and conditions of employ- 
ment. 


3. That in reference to Paragraphs 9, 11, 12, 17, 18, 19, 
20, 21, 22, 23 and 24, Respondents deny each and every 
material allegation therein. 


4. In reference to Paragraph 15, Respondents deny that 
all employees listed in Appendix A of the Complaint 
made unconditional offers to return to their former or 
substantially equivalent positions of employment. 


5. In reference to Paragraph 16 of said Complaint, Re- 
spondents show that by telegram dated July 9, 1967, the 
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union advised ‘‘The United Steelworkers of America has 
directed all striking members at Florida Machine and 
Foundry Company and Fleco Corporation to return to 
work as soon as possible at 8:00 A. M. Monday, July 10, 
1967.”” That said telegram originated from the union 
rather than individual employees. 


Dated at Jacksonville, Florida, this 2nd day of No- 
vember, 1967. 


HAMILTON & BOWDEN 
By O. RB. T. BOWDEN 
Attorneys for Respondents 


AMENDED ANSWER 


(Dated January 9, 1968) 


Comes now the Respondents and pursuant to the Trial 
Examiner’s Order dated January 2, 1968 amends its An- 
swer to the Amended Consolidated Complaint by stating: 


1. In reference to Paragraph 15 of the Complaint the 
Respondents deny that the following individuals named 
in Appendix A of the Complaint made unconditional 
offers to return to their former or substantially equiva- 
lent positions of employment on or about the dates set 
opposite their respective names in the Appendix: 


George Badger John W. Handley 
Samuel J. Baxter Carl L. Hilliard 
Alexander Brown, Sr. Ralph H. Hodges 
Melvin Cannon, Jr. Lennie Noah Howard 
Camilon E. Causey Edward Jackson 
Benjamin Daniels Willie Jackson 
Joseph Dasher Earnest Jenkins 
Thomas A. Gordon Freddie Lee Jones 
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Clement King Ora Reddick 
James A. Kitchens Luther B. Reid, Jr. 
William James Loyd Joseph Robinson 
George F. Lomicka, Jr. Johnnie Snead 
Charles A. Martin J. E. Sorrels 
Isaac McClary Cecil Lee Stills 
Raymond W. Miller Ben Stokes 

Isiah Mosley Eugene Waye 
Dewey T. Peoples James C. Withers 
Merlin A. Ponce Earl C. Wyman 
A. Y. Purdy 


2. That as to the other allegations contained in Para- 
graph 15 the Respondents admit that the individuals 
named in Appendix A who are not listed above made un- 
conditional offers to return to their former or substantially 
equivalent positions of employment on or about the dates 
set opposite their respective names in the Appendix. 


Dated at Jacksonville, Florida, this 9th day of January, 
1968. 
HAMILTON & BOWDEN 
By CHARLES F. HENLEY, JR. 
Attorneys for Respondents 


TXD-269-68 
Jacksonville, Fla. 


United States of America 
Before the National Labor Relations Board 
Division of Trial Examiners 
Washington, D. C. 
Florida Machine & Foundry 
Company and Fleco Cor- 


poration Cases Nos. 12-CA-3831 


and 12-CA-3915 (1-3) 


United Steelworkers of 
America, AFL-CIO 


Arthur R. Mattson, Jr., Esq., Tampa, Fla., for the General 
Counsel, 


O. R. T. Bowden and Charles Henley, Esqs. (Hamilton 
& Bowden), Jacksonville, Fla., for the Company. 


William C. McCall, Orlando, Fla., and William T. Ed- 
wards, Tampa, Fla., for the Union. 


TRIAL EXAMINER’S DECISION 
(Issued April 29, 1968) 


STATEMENT OF THE CASE 


MELVIN POLLACK, Trial Examiner: This proceeding 
was heard in Jacksonville, Florida, on January 23-25, 
1968, pursuant to an amended consolidated complaint 
issued on October 30, 1967, and amended at the hearing, 
upon charges filed on various dates in April, July and 
October 1967, by the United Steelworkers of America, 
AFL-CIO, herein called the Union. The principal alle- 
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gation of the complaint is that Respondent Florida Ma- 
chine & Foundry Company and Fleco Corporation, herein 
called the Company, violated Section 8 (a) (1), (3) and 
(5) of the National Labor Relations Act, as amended, by 
refusing to bargain in good faith with the Union over 
the terms of a collective bargaining contract and by 
refusing to reinstate employees who struck in protest 
against the Company’s unlawful conduct. After the close 
of the hearing, the General Counsel and the Company 
filed briefs which I have carefully considered. 


Upon the entire record, including my observation of 
the witnesses, I make the following: 


FINDINGS AND CONCLUSIONS 


L The Business of the Company 


The Company manufactures machinery parts at its 
plant in Jacksonville, Florida. Its interstate sales during 


the 12-month period preceding the issuance of the com- 
plaint exceeded $50,000. I find that the Company is en- 
gaged in commerce within the meaning of Section 2 (6) 
and (7) of the Act. 


I. The Labor Organization Involved 
United Steelworkers of America, AFL-CIO, is a labor 
organization within the meaning of Section 2 (5) of the 
Act. 
Ii. The Unfair Labor Practices 


A. The company’s pre-election conduct 


Pursuant to a representation petition filed by the Union, 
the Board conducted an election at the Company’s plant 
on September 22 and 23, 1966. About 2 or 3 weeks before 
the election, the Company’s vice presidents, Thomas 
Madison and Thomas Peacock, interviewed prospective 
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voters. Alex Chance testified that Madison called him 
into the production office and asked him if he knew any- 
thing about ‘‘the fellows . . . trying to get a Union in 
there.’? Chance answered ‘‘no’? and Madison told him 
to report back ‘‘anybody trying to get a Union in here.” 
Chance said he would go so and Madison reminded him 
that the Company had a bad strike in 1958 and remarked 
that Chance had ‘‘a big family’? and could not afford 
to lose his job.1 James Kitchens testified that Madison 
called him into the foundry office, asked him how he felt 
about the Union, and reminded him about the 1958 strike. 
Thomas Lewis testified to the same effect. Eddie Brown 
testified that Madison told him that men “‘lost their jobs 
and homes” during the 1958 strike, that if the Union 
came in now it would cause strikes, and that he and 
Company President Russell did not want a union. Alex- 
ander Brown testified that Madison said that Brown had 
5 kids, that Brown had worked 4% years for the Com- 
pany, that the Union was trying to get in, and that the 
Company did not want the Union. Madison asked Brown 
what he thought about the Union and if he had heard 
“anybody say anything about it.?? Brown replied that 
he was ‘‘not for the Union”? and that he had not heard 
anyone talk about the Union. Joe Singleton testified that 
Madison spoke to him in the ‘‘old personnel office.” Madi- 
son noted that Singleton had been with the Company 
“‘quite a while’? and had given ‘‘no trouble.’? He in- 
quired if Singleton had gone to union meetings and if 
he was a member of the Union. Singleton said he had 
been to a few union meetings but that he was not a 
union member. Madison asked Singleton if he remem- 
bered the 1958 strike and Singleton answered, “Of 
course.”” Madison said a lot of men had good jobs but 
they struck and lost their homes, their automobiles, and 


1 Madison had Chance’s personnel file “in front of him” dur- 
ing the interview. 
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other things. He also said ‘‘one thing was sure,’’ that 
if the Union came in, ‘‘we’ll never sign a contract.’ 


John Handley and Herbert Wright testified to inter- 
views by Vice President Thomas Peacock. Peacock told 
Handley that he wanted to talk to him about the Union, 
that he understood that Handley wanted a better job, 
and that he would get it ‘‘after everything was over.’? 
He reminded Handley that he was ‘‘not getting any 
younger,’’ that ‘‘according to the record’? he had “a 
big family,’’ and that it was hard to get a job at his 
age. Peacock spoke to Wright in the warehouse office. 
He showed Wright his personnel file and said Wright 
was ‘‘a good worker’? who ‘‘didn’t get into any trouble.’? 
Peacock asked Wright what he thought about the Union 
and Wright said he thought it was ‘‘a good idea’? because 
it would improve ‘‘working conditions and seniority and 
so forth.’? Peacock said if the Union won, it would not 
get a contract because ‘‘it was a non-union job.”? He 
added that the men ‘‘were making good money”? and 
told Wright to get up and leave.? 


The Company’s officials also spoke to groups of em- 
ployees about the coming election. Thomas Lewis testi- 
fied that President Franklin Russell ‘‘made a speech out 
in the front to everybody that day’? in which he said the 
Company did not want a union, that ‘‘it could be like it 
was in ’58,’? and that employees who went ‘‘out?? would 
lose their jobs. James Withers testified that Russell 
spoke to the day shift employees 2 or 3 weeks before the 
election, that he talked about the 1958 strike, urged the 
employees to vote ‘‘no,” and concluded his remarks by. 
saying he was going to say ‘‘something that’s not lawful 
for me to say. We won’t have a Union.”? Joe Singleton 


2 On cross-examination Wright repeated his prior testimony 
except for Peacock’s alleged statement that the Union would not 
get a contract if it won the Board election. 
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placed the meeting a week or two before the election. 
He said Russell spoke about the 1958 strike, promised the 
employees ‘‘a lot of work,’’ and said ‘‘this is the way I 
would vote’? as he put an ‘‘X’’ in the ‘‘No’’ box of a 
ballot-like chart. Charles Martin testified that Russell 
said among other things that he did not think the em- 
ployees needed a union and that it was not ‘‘a policy of 
the Company to have one.’’ 


Alex Chance testified that about a month before the 
election, Plant Superintendent George Peacock told the 
“‘whole night shift’? that he had heard ‘‘the boys was 
trying to get a Union in there’? but that it was not a 
union job and that a union would never be brought in 
there ‘‘as long as he had something to do with the plant.’’ 
Chance further testified that President Russell spoke to 
the night shift before the election and said ‘‘I’d vote 
just like this’’ as he marked ‘“‘a big, wide piece of paper’? 
with a ‘‘No’? vote. 


Harold Mays testified that Foreman Frazier Rhoden 
came to his house 2 or 3 weeks before the election, said 
he understood that Mays was ‘‘one of the Union pushers,”’ 
and, in a discussion about the Union, declared that ‘‘the 
Company would never sign a contract with any union.’’ 
Lephus Felton testified that about 2 or 3 weeks before the 
election, Foreman Luke Morgan remarked to him and 
other employees that he knew how Mr. Russell felt about 
unions and that he would never sign a contract with the 
Union. 


B. The bargining negotiations before the strike 


The Union won the September 1966 election and was 
certified on October 3 as the collective-bargaining repre- 
sentative of the Company’s production and maintenance 
employees. The Union submitted a written contract pro- 


—7 — 


posal to the Company on October 10. The first bargaining 
session occurred on November 28.2 The parties reviewed 
the Union’s contract and agreed on recognition and union 
responsibility clauses, a 60-day probationary period for 
new employees, management control of hours of work, pay 
for a holiday occurring during an employee’s vacation, no 
cumulative vacations, regular pay plus vacation pay if 
an employee elected to work during his scheduled vaca- 
tion if requested to do so by the Company, leaves of ab- 
sences without loss of seniority for death in the family 
and serious illness, union use of plant bulletin boards, 
and submission of discharges to the contract grievance 
procedure. Company attorney Bowden said he would 
prepare a counterproposal for the Company. Union rep- 
resentative Edwards urged the Company ‘‘to meet as 
soon as possible, preferably in a succession of days.” 
Bowden said he had a busy schedule and could not meet 
again until December 19. Edwards objected but Bowden 
insisted that he had other commitments. The parties 
agreed to meet again on December 19. 


At the December 19 meeting, the Company submitted a 
complete contract proposal‘ The proposal included the 
following provisions: 


ARTICLE I 


Management Rights 
A. The management of the Company’s plants and 
the direction of its working forces, including the 


3 A meeting had been scheduled for October 27, but no bar- 
gaining occurred that day as only a single employee-member of 
the Union’s negotiating team appeared. The Company negotia- 
tors were present. 

4 The Company’s proposal eliminated or modified agreements 
reached on November 28, including those on holiday and vaca- 
tion pay, aces of absence, union use of bulletin boards, and 
submission of discharges to the contract grievance procedure. 
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right to establish new jobs, abolish or change exist- 
ing jobs, increase or decrease the number of jobs, 
temporarily or permanently, change materials, proc- 
esses, products, equipment, to subcontract any of 
the manufacturing, warehousing and delivery, to dis- 
continue, temporarily or permanently, in whole or in 
part, its business of manufacturing and delivery, to 
increase or decrease the number of working hours per 
day or per week, shall be vested exclusively in the 
Company and not subject to arbitration. The Com- 
pany shall be the sole judge of applicants for em- 
ployment, their qualifications and physical fitness. 
Subject to the provisions of this Agreement, the Com- 
pany shall have the right to schedule and assign 
work to employees to be performed, recall employees 
who are laid off, demote, suspend, discipline or dis- 
charge for any cause not in violation of this Agree- 
ment. 

B. In addition to items mentioned in Paragraph 
‘*A,”? the Company reserves and retains in full and 
completely any and all management rights, preroga- 
tives and privileges, except to the extent that such 
rights, prerogatives and privileges are specifically 
limited by this Agreement. Such management rights 
as the Company reserves in Paragraph ‘‘A’”? and 
“B,? and those rights which are not limited by this 
Agreement, shall not be subject to arbitration if this 
be provided for by this Agreement. 


ARTICLE VII 
Grievances 
A grievance is defined as a dispute between the 
Company and its employees over the application, 
interpretation or alleged violation of a specific pro- 
vision of this Agreement. 
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Should an employee have any grievance, an earnest 
effort shall be made to adjust such grievance imme- 
diately in the following manner: 

A. Step No. 1: Within three (3) days after the oc- 
currence of the thing or event on account of which 
the employee shall feel aggrieved, such aggrieved em- 
ployee, accompanied by his steward and the depart- 
ment foreman shall attempt to adjust such grievance. 


B. Step No, 2: If such grievance is not adjusted 
under Step No. 1 above within two (2) days after 
the decision of the department foreman, the employee 
shall, within said two-day period, if he elects to fur- 
ther pursue the grievance, reduce such grievance to 
writing, giving all material facts and witnesses, which 
shall be signed by the aggrieved employee and dated. 
Such written statement shall immediately be referred 
to the Business Agent of the Union and Department 
Manager, who will attempt to adjust the grievance. 

C. Step No. 3: If such written grievance is not ad- 
justed under Step No. 2 above within five (5) days 
from its submission to the Department Manager, the 
aggrieved employee and the Union may refer the mat- 
ter to a Management designee, who will attempt to 
adjust such written grievance within ten (10) days 
from the date of its receipt. 

D. Employees are not to leave their jobs for the 
purpose of investigating, presenting, handling or set- 
tling grievances. All such activities are to be done 
on off time of all employees concerned without pay 
from the Company. The Company will cooperate in 
this respect and will make available its representa- 
tives at mutually convenient times. 

E. Company prerogatives and reserved rights of 
management shall not be subject to grievance pro- 
cedure, 
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F. If time limitations set out in this Article are not 
observed or waived in writing by both Company and 
Union, the grievance in which such non-observance 
occurred shall be considered null and void and at an 
end. 


ARTICLE VII 
Arbitration 

Any grievance which remains unsettled after having 
been fully processed through the grievance procedure 
pursuant to Article VIL may be submitted to arbi- 
tration upon the written request of either the Com- 
pany or the Union, provided such request is made 
within twenty (20) days after the final decision of the 
Company and provided further the other party agrees 
to arbitrate the said grievance. 


If the parties cannot agree to arbitrate the dispute, 
then either party may resort to its economic power 


under the following terms and conditions: 


Ten (10) days after the answer is received denying 
8 request for arbitration, either party may give writ- 
ten notice by registered mail declaring the No-Strike 
No-Lockout Clause inapplicable to the dispute be- 
tween the parties as to the subject matter of the 
grievance only. Such written notice regarding said 
No-Strike No-Lockout Article shall be effective for a 
period of thirty (30) days after such notice declaring 
No-Strike No-Lockout Article inapplicable, as afore- 
said, is received by the other party. The giving and 
receipt of said notice in reference to the No-Strike 
No-Lockout Article, or the institution of a strike or 
lockout pursuant thereto, will not in any way change, 
alter or affect any condition, agreement or require- 
ment of this contract, except as specifically set forth 
in this Article, and the contract shall remain in full 


— 1 


force and effect for its stated term in all other re- 
spects. 

If the Union does not call a strike, and the Com- 
pany does not institute a lockout during the thirty 
(30) day period following receipt of notice as stated 
above, then, in that event, the No-Strike, No-Lockout 
Article automatically becomes effective again on the 
31st day following receipt of said 30-day notice until 
again declared inapplicable under this Agreement or 
until expiration of this Agreement, whichever occurs 
first. 


If the Union calls a strike or the Company institutes 
a lockout during the said 30-day period, the No-Strike 
No-Lockout Article shall continue inapplicable to said 
strike or lockout so long as said strike or lockout is 
effective and current. At the conclusion of the strike 
or lockout, upon agreement of the parties upon the 
disputed grievance, the No-Strike No-Lockout Article 


shall automatically become effective again. 

Rights of management not specifically limited by 
this Agreement are hereby reserved by the Company 
and shall not be subject to arbitration. 


ARTICLE XT 


No Strike Clause 


A. The Union will not cause or engage in or permit 
its members to cause or engage in, nor will any mem- 
ber of the Union take part in any strike, sit-down, 
stay-in, slow-down, picketing or sympathy strike in 
or upon premises or equipment of the Company, or 
against the Company upon other premises or equip- 
ment, or any curtailment, interruption or interference 
with work of the Company or its agents, servants or 
employees, nor cause such action to its members or 
any other person. 
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B. Any employee participating in any action con- 
trary to this Article may be disciplined by the Com- 
pany by layoff or discharge in the discretion of the 
Company. 

C. The Company agrees that it will not cause a lock- 
out of employees during the life of this Agreement. 
It is understood and agreed that a lockout means a 
voluntary, compete cessation of operations of the Com- 
pany to prevent employees from working. 

D. For violation of this Article, the parties consent 
to the entry of a state court consent temporary re- 
straining order without necessary legal notice against 
the offending party. Before this Section is invoked, 
the offending party shall be notified immediately of 
the violation. 


E. The parties agree that in the event of a breach 
of the Union’s no-strike promise contained in this 
Article, such breach shall not be referable to the griev- 


ance procedure herein, but shall be the subject of a 
suit or action in federal or state court at the Com- 
pany’s discretion. 

F. If a strike occurs in violation of this Article, the 
Company shall not be required to discuss the dispute 
in question, or any other matter or grievance, while 
such strike is in effect. 

ARTICLE XII 

Contract Constitutes Entire Agreement of Parties 

The parties acknowledge and agree that during the 
negotiations which resulted in this Agreement, each 
had the unlimited right and opportunity to make de- 
mands and proposals with respect to any subject or 
matter included by law within the area of collective 
bargaining and that all the understandings and agree- 
ments arrived at by the parties after the exercise of 
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that right and opportunity are set forth in this Agree- 
ment. Therefore, the Employer and the Union, for 
the life of this Agreement, each voluntarily and un- 
qualifiedly waives the right to request or require fur- 
ther collective bargaining, and each agrees that the 
other shall not be obligated to bargain collectively 
with respect to any matter or subject not specifically 
referred to or covered by this Agreement, whether 
not such matters have been discussed, even though 
such subjects or matters may not have been within 
the knowledge or contemplation of either or both par- 
ties at the time that they negotiated or signed this 
Agreement. This Agreement contains the entire con- 
tract, understanding, undertaking and agreement of 
the parties hereto and finally determines and settles 
all matters of collective bargaining for and during its 
term, except as may be otherwise specifically provided 
herein. 

The Company’s proposal also made its working rules 
part of the contract, provided for seniority by job classi- 
fication within a department, and retained its existing 
practices as to overtime work, insurance,® vacations, and 
holidays. The proposal noted that job classifications and 
wage rates were ‘‘To Be Negotiated.’’ 


The Union accepted with some modifications, the Com- 
pany’s proposals on recognition clause, voluntary union 
membership and union activity in the plant,® union visi- 


5 The Company notified its employees on August 3, 1966, that 
a revised insurance plan expanding hospital, medical, and sur- 
gical benefits, and increasing life insurance to $5,000, had been 
scheduled to go into effect on August 1, but had been put “on 
the shelf” because the Union had claimed representative status 
on August 2. 


6 Union representative McCall said the Union would agree to 
the Company’s proposals on union membership and activity “as 
long as we had the check-off provision in the agreement.” Bow- 
den said the checkoff “would not bar us from getting a con- 
tract. 
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tation of the plant, a 60-day probationary period for new 
employees, absenteeism, bulletin boards, production work 
by supervisors, some leave of absence provisions, a Mili- 
tary clause, washing facilities, and safety equipment. The 
Company said it would make no wage offer because a 
wage survey showed that its wages were equal to or bet- 
ter than those paid by other companies in the Jackson- 
ville area. The Union rejected the Company’s proposed 
management rights, Company rules, arbitration, no-strike, 
and ‘‘Entire Agreement’’ clauses. The parties did not 
resolve their differences on seniority, grievance procedure, 
or economic items such as call-in pay, overtime pay, holi- 
days, and vacations. 


At the end of the meeting, Bowden said he would check 
at his office and notify union representative McCall about 
a date for the next meeting. Bowden did not call McCall, 
who tried unsuccessfully to reach Bowden before leaving 
town. A meeting was scheduled for January 6, 1967, when 
McCall reached Bowden by telephone at his home a few 
days later. 


The parties did not significantly change their bargain- 
ing positions at the January 6 meeting.” At the end of the 
meeting, Attorney Bowden said the Company wanted its 
insurance representative, Horovitz, at the next meeting 
and that he would have to work out a meeting date with 
Horovitz. Staff representative Edwards urged the Com- 
pany to meet more frequently and said there was no need 
to wait on Horovitz ‘‘as he was just going to be talking 
about one item, anyhow.’’ The Company insisted that no 
meeting be scheduled until Horovitz could attend. 


7 In addition to agreeing to a union grievance committee of 
7 rather than 14 members, the Union said it would draft a new 
seniority provision. The Union dropped its demand for plant- 
wide seniority but did not accept the Company’s aprupoead for 
seniority based on departmental job classification. The Company 
reduced the number of hours to be worked for vacation eligi- 
bility from 1,800 to 1,700, the Union asking for 1,500. 
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The next meeting was held on January 25, 1967. Horo- 
vitz explained the Company’s insurance and pension plan 
and left the meeting. The Company offered to increase 
the daily hospital room rate from $9 to $15 a day and, 
based on a new survey, it also offered to increase the 
wages of 4 skilled classifications. The Company accepted 
@ grievance procedure clause drafted by the Union which 
left the question of compulsory or voluntary arbitra- 
tion open. The parties’ positions otherwise remained un- 
changed. 


Meetings were held before a Federal Mediator on Feb- 
ruary 7, 13 and 22. At the February 7 meeting, the Union 
inter alia offered to ‘‘consider’’ the Company’s no-strike 
clause if the word ‘‘permit’’ was changed to ‘‘authorize,”’ 
to accept the Company’s management rights clause,® and 
to drop its demand for call-in pay, if the Company would 
increase wages 22 cents across the board, add a holiday, 
and increase hospital benefits to $20 per day, room and 
board. The Company refused to modify its no-strike 
clause and turned down the Union’s proposals on wages, 
holidays, and insurance benefits. It offered, however, to 
increase shift differentials by 2 cents and to give a wage 
increase of 8 cents across the board. The positions of the 
parties did not change materially at the meeting on Feb- 
ruary 13. At the February 22 meeting, the Union insisted 
tuter alia on a 20-cent wage increase, the day after Thanks- 
giving as a holiday, time and a half pay after 8 hours, 
compulsory arbitration, its no-strike, no-lockout clause, 
and exclusion of the Company’s rules as part of the con- 
tract. The Company rejected the Union’s demands. At 


8 The proposed increase applied to about 30 of the 300 em- 
ployees in the bargaining unit. 

® The Union suggested that the clause be modified to provide 
that the Company would not subcontract work with an object 
of discriminating against union members. The Company agreed 
to this modification. 
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a union meeting on February 26, the members rejected the 
Company’s contract offer and authorized a strike. 


C. The strike 


The strike began at 9:30 p. m. on February 28, 1967. 
That night, Plant Superintendent George Peacock told 
Alexander Brown and Elton Stewart ‘‘behind the furnace’? 
that he appreciated their ‘‘staying in here and helping 
me out’? and that he was going to give them ‘“‘a dime 
raise.’? Peacock also told four or five employees in the 
shipping area, including Elijah Fishburne, Johnnie Hall, 
and Clifford Hall, that the guys who remained in the plant 
that night would receive a 10-cent an hour raise. The 
next morning, striker James Withers, a carpenter, was 
allowed to come into the plant to get some tools ‘“‘to do 
some church work.’’? As Withers unlocked his box, Vice 
President Thomas Peacock suggested that he ‘“‘take it all’? 
because he would not work there again. On Friday, 


March 3, Plant Superintendent George Peacock told Alex 
Chance and one or two other employees who had come 
to the plant for their paychecks that they were replaced 
and terminated. Chance was not in fact replaced until 
March 13, according to a list compiled from the Com- 
pany’s personnel records. 


Striker Johnnie Snead, a crane operator, reported to 
the plant on Monday morning, March 13, and told Super- 
intendent Peacock he wanted to go back to work. Pea- 
cock went to the ‘‘main office”? and, on his return about 
45 minutes later, told Snead he had been replaced, but 
that he “‘could go upstairs and put in an application and 
start over as a new man.’’ Snead said, ‘I'll be damned, 
after 12 years?’’ and Peacock said, ‘“That’s the way it 
goes.’’ Snead said he would not accept a job “‘as a new 
man” and asked about his checks. Peacock left to get 
Snead three checks due him. Upon Peacock’s return with 
the checks, James Mulloy, a non-striker, asked him who 
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was going to run the crane. Peacock said, just a minute.” 
and handed Snead his checks. As Snead was leaving 
the plant, Foreman Rhoden asked him, ‘‘What hap- 
pened?’? Snead replied, ‘They wanted me to start back 
as a new man,’’ and Rhoden shook his head.2° The Com- 
pany’s replacement list shows that six crane operators 
(Snead, Avery Cobb, Albert Perry, Van Driggers, How- 
ard Robinson, and Albert Purdy) were strikers, that 
Perry was hired on March 13 as a replacement for Purdy, 
and that Van Driggers was not replaced until March 15. 


On March 15, strikers J. E. Sarrells, Melvin Ponce, 
Raymond Miller, and Ralph Hodges told Foreman Luke 
Morgan they wanted to go to work.” Morgan said they 
had been replaced and ‘‘would have to come back as new 
employees.”? As the men “started back out,’’ Personnel 
Manager Cline told Sarrells that they ‘‘could go back to 
work if [they] filled out the applications.’? Sarrells Tre- 
turned to the plant 6 weeks later and was hired as a 
set-up man at his old rate of pay but with “‘loss of senior- 
ity and vacation time.’ 


On March 16 and 17, the Company sent letters to about 
160 strikers advising them that they had been perma- 
nently replaced and were terminated. The Company 
thereafter employed strikers only upon personal applica- 
tion at its personnel office and as new employees. 


Welder Carl Hillyard asked about his job 3 or 4 weeks 
after the strike began and was told by one Norman Wil- 
cox, speaking for Foreman Luke Morgan, that M 
had no job open for him. Hillyard ‘‘a little bit?? later 
asked another applicant for employment whether he had 


10 Snead noticed as he entered the plant at 7:30 a. m. that 
his crane “was parked—there was nobody in it.” 


11 Sarrells and Ponce were set-up men, and Miller and Hodges 
were welders. 


12 The Company’s striker replacement list shows replacements 
for these four men before March 15. 
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been hired by Morgan. This applicant, who was on his 
way to the personnel office, said he had been hired by 
Morgan. Hillyard asked him ‘“‘what he was applying 
for’? and was told ‘‘welder.’’ 


Machinist George Loznicka asked Plant Superintendent 
George Peacock for work on May 30, saying that he 
“heard that if you wanted to go back you’d have to go 
back as a new man.’’ Peacock said they had ‘‘plenty of 
work’’ and a place for Loznicka and that his rate of pay 
would be the same as it was before the strike. He in- 
structed Foreman Grady Ivey to take Loznicka to the 
personnel office when he came in the next morning to ‘‘fill 
out a application and be photographed.”’ Loznicka later 
that day decided he did not want to return as a new 
employee and sent word by a friend to Ivey that he 
‘‘wouldn’t be in.’? 


By telegram dated July 10, the Union advised the 
Company that it had directed ‘‘all striking members . . . 


to return to work as soon as possible beginning’? Mon- 
day morning, July 10, that the telegram was ‘‘the Union’s 
Official notice that all strikers hereby request to return 
to work,’’ and that the return to work was not condi- 
tioned upon any union demand ‘‘save that such employees 
be put to work on the same job each previously held or on 
a similar job of equivalent pay.’? The Company there- 
after accepted applications from strikers and recalled 
many of them to work as new employees. 


Plant Superintendent George Peacock testified that the 
Company was short of men in ‘‘most job classifications 
when the strike began, that supervisors and office per- 
sonnel performed some production work at that time 
*‘as an emergency measure,’”’ and that this situation con- 
tinued for the first month of the strike. He further testi- 
fied that for the first 2 months of the strike ‘“‘new groups” 
of employees were brought to the plant by a motor ve- 
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hicle with ‘‘quite a few seats in it—not a big bus.”? He 
confirmed that many of those employees had no prior 
training in the type of work performed at the plant, 
that they were hired on a 30-day probationary period, 
that 10 to 15 percent of the new employees turned out 
to be ‘‘unsatisfactory,” and that another 10 to 15 percent 
failed to show up after the first day or two of work. 


D. Bargaining meetings during 
and after the strike 

The Company and the Union met before the Federal 
Mediator on March 14, May 1, and August 7, 1967. No 
concessions were made by either party at the March 14 
meeting. The Union reduced its wage request from 20 
cents to 18 cents across the board at the May 1 meeting. 
At the August 7 meeting, the Union offered concessions 
with respect to its “Intent and Purposes’? clause, inclu- 
sion of the Company rules in the contract, insurance, 
physical examinations, and departmental seniority, and 
dropped its request for an additional holiday. The Com- 
pany agreed to change the word “*permit’? to ‘‘authorize?? 
in its no-strike clause. By letter dated August 8, 1967, 
Edwards notified Attorney Bowden that the Union would 
accept a 15-cent an hour general wage increase. Ed- 
wards asked Bowden for the names, jobs, and rates of 
pay of the employees currently employed in the bargain- 
ing unit, and also asked him for the area surveys on 
which the Company had based its position on wages dur- 
ing the negotiations. On August 15, Bowden advised 
Edwards by letter that the Company “‘was hesitant to 
furnish the names of employees”? because of the “large 
number of instances involving violence and intimidation 
by strikers against employees working.” Bowden for- 
warded with this letter a letter dated June 12, 1967, from 


13 The Union had initially requested the area survey data 
letter dated May 31, 1967. ~ by 
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Vice President Madison which referred to an area wage 
survey as supporting the Company’s proposed wage in- 
creases for certain skilled employees. The Union never 
received any actual area wage survey from the Company. 


On October 2, 1967, the Company without notice to 
the Union put into effect wage increases offered to the 
Union during the bargaining negotiations. 


E. Analysis and conclusions 


1. The refusal to bargain 


I find upon the entire record that although the Company 
met with the Union and exchanged contract proposals, it 
did not bargain in good faith, as required by the Act, 
that is, ‘‘with an open and fair mind, and a sincere 
purpose to find a basis of agreement touching wages and 
hours and conditions of labor.”? Globe Cotton Mills v. 
N. L. B. B., 103 F. 2d 91, 94 (C. A. 5); N. L. B. B. v. 
Herman Sausage Co., 275 F. 24 229, 231-232 (C. A. 5). 
The record shows: 


1. The Company foreshadowed its failure to bargain in 
good faith when, during the pre-election campaign period, 
its officers and other management personnel stated to 
employees that the Company did not want the Union and 
would not sign a contract with the Union if it did win 
the election.1¢ Billups Western Petroleum Company, 169 
NLEB No. 147. 


2. The Company disregarded its obligation under Sec- 
tion 8 (d) of the Act to meet and negotiate with the 


14 The employee testimony to this effect is quite detailed and 
mutually corroborative. For this reason, and as the employees 
otherwise impressed me as reliable witnesses, I have credited 
their testimony over the testimony of the Company’s witnesses 
where in conflict. Although the conversations and speeches in 
question occurred more than 6 months before the filing of the 
charges in this case, they are properly considered under Sec- 
tion 10 (b) of the Act as background against which to assess 
the later regotiations. 
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Union with reasonable frequency. At the first bargaining 
session on November 28, 1966, Union representative Ed- 
wards asked for another meeting ‘‘as soon as possible”? 
and suggested that the parties meet ‘preferably in 2 
succession of days.’’ The Company refused to meet again 
until December 19, because of Attorney Bowden’s insist- 
ence that he had a busy schedule and other commitments. 
After the December 17 meeting, Bowden failed to call 
Union representative McCall, as he had agreed to do, 
about a date for the next meeting, and a meeting was 
arranged for January 6, 1967, only when McCall reached 
Bowden by telephone at his home a few days later. At 
the January 6 meeting, the Company insisted that no 
meeting be scheduled until its insurance representative, 
Horovitz, could attend to explain the Company’s insur- 
ance and pension plan. It adhered to this position al- 
though Union representative Edwards protested that 
Horovitz would be talking just “about one item.?25 In 
consequence the next meeting was not held until January 
25, 1967. 


3. The Company Proposed and insisted throughout the 
negotiations that the Union accept contract clauses which 
drastically curtailed the Union’s representation rights.16 


16 Of course, “the Board may no’ 
rectly, compel con 
peas terms of collective 
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Article II A of its proposed contract, titled ‘‘Management 
Rights,’’ vested in the Company, ‘‘not subject to arbitra- 
tion,’’ the right to establish, abolish or change jobs; to 
change materials, products, processes, and equipment; to 
subcontract or discontinue operations; and, ‘‘Subject to 
the provisions of this agreement,’’ the right to schedule 
and assign work, to recall laid-off employees, and to de- 
mote, suspend, discipline, or discharge employees. Article 
If B further reserved to the Company without recourse 
to arbitration ‘‘any and all management rights, preroga- 
tives and privileges’? not ‘‘specifically limited’? by the 
contract. Article VII E, Grievances, excluded from the 
grievance procedure ‘‘Company prerogatives and reserved 
rights of management.’’ Article VII, Arbitration, simi- 
larly excluded reserved management rights from arbi- 
tration. Under Article XI, Contract Constitutes Entire 
Agreement of Parties, the contract settled ‘‘all matters 
of collective bargaining for and during its term’’ and the 
parties waived their right to bargain on matters not 
covered by the contract ‘‘even though such subjects or 
matters may not have been within the knowledge or con- 
templation of either or both parties at the time they 
negotiated or signed this Agreement.’? As the Company 
included in its proposals no improvements in existing con- 
ditions of employment which might compensate the em- 
ployees for this sweeping relinquishment by the Union of 
their right to representation, its proffered contract was 
one which the Union could not possibly justify to the 
employees and hence frustrated rather than furthered 


B. B. v. American National Insurance Co., 343 U. S. 395, 404. 
However, good faith or its lack is a question of fact as to state 
of mind, and positions taken at the bargaining table, considered 
in the context Pot the whole case, are manifestations of the state 
of mind with which negotiations are conducted. N. L. B. B. v. 
Insurance Agents’ International Union, 361 U. S. 477, 498-499; 
N. = v. ae ae Co., 205 F. 2a 131, 139-140 
(C. A. 1), cert. den., 346 U. S. 887; N. L. BR. B. v. National 
Shoes, Inc., 208 F. 2d 688, 691-692 (C. A. 2). 
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collective bargaining’? Yet the Company never signifi- 
cantly retreated from its initial bargaining position, so 
making negotiations an exercise in futility, for without 
the Company’s proposed contract the Union at least re- 
tained unimpaired its statutory right to advance consulta- 
tion and bargaining before the Company could effect 
changes in the employees’ wages, hours, and other condi- 
tions of employment. 


4. The Company insisted on a stringent no-strike clause 
and also insisted on voluntary arbitration of grievances. 
Although the Company’s arbitration clause implicitly 
modified the no-strike clause to permit the Union to strike 
over a grievance upon 10-day notice after Company de- 
nial of a request for arbitration, other provisions in the 
Company’s proposed contract greatly curtailed matters 
subject to the grievance procedure. Accordingly, the 
Company as a practical matter was insisting that the 
Union virtually surrender its right to strike without the 
usual guid pro quo of compulsory arbitration of griev- 
ances. Textile Workers Union v. Lincoln Mills, 353 U. S. 
448, 455; Texas Coca-Cola Bottling Company, 146 NLRB 
420, 429, enforced 365 F. 2d 321 (C. A. 5). 


The Company contends that its good-faith bargaining 
is demonstrated by its not taking ‘“‘a firm hard attitude 
on every single item’? and by its making of “‘several 
major concessions to the Union’? on seniority, a no-strike 
clause, and wages. On seniority, the Union proposed 
plant-wide seniority and subsequently agreed to depart- 
mental seniority. The Company never deviated from its 
initial position that seniority be limited to job classifica- 
tions within a department and ultimately insisted on its 
own seniority proposal, rejecting a revised union pro- 


17 In presenting this proposed contract on December 19, 1966, 
more than 2 months after receiving the Union’s contract pro- 
posal, the Company ignored agreements reached at the Novem- 
ber 28 negotiations on the Union’s proposed contract. 
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posal as ‘‘just too complicated.”? As to wages, the Com- 
pany initially rejected the Union’s wage demands in their 
entirety on the ground that its wage rates were equal to 
or better than those in the Jacksonville area. Allegedly 
based on a new area survey, the Company on January 6, 
1967, offered to increase the wages of several skilled job 
classifications to keep them in line with rates for com- 
parable classifications in the area and, on January 25, it 
offered to increase shift differentials by 2 cents and to 
give a general wage increase of 8 cents. The Company 
thereafter refused to supply the Union with area wage 
survey data. After the strike, on October 2, 1967, it uni- 
laterally put its proposed wage increases into effect al- 
legedly because it was at a ‘competitive disadvantage 
in the local labor market’? and was not satisfied with 
“the caliber of applicants.’ On August 7, 1967, after 
the Union called off the strike, the Company agreed to a 
change in wording of its no-strike clause so that the 
Union would not be liable for unauthorized strikes. The 
Company, however, never retreated from its insistence 
that the Union accept far-reaching limitations on its right 
to strike together with voluntary arbitration of griev- 
ances, and rejected a union proposal to leave both no- 
strike and arbitration provisions out of the contract. 


Under all the circumstances, I find that the Company 
made no meaningful concessions on any major issue and 
that its wage offers and other concessions made ‘here 
and there’? amounted to no more than ‘surface bargain- 
ing”? and were part of ‘‘a purposeful strategy to make 
bargaining futile or fail.” N. L, R. B. v. Herman Sausage 
Co., 275 F. 2d 229, 231-232 (C. A. 5). I conclude that the 
Company violated Section 8 (a) (5) and (1) of the Act 
by refusing to bargain in good faith with the Union. 


18 About a month before the wage increase, the Company re- 
moved @ notice from the bulletin board stating that it would 
be “anlawfal” to give wage increases. 
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I also find that the Company further violated Section 
8 (a) (5) of the Act by refusing to comply with the 
Union’s requests for area wage survey data,!® and by 
unilaterally increasing wages on October 2, 1967.20 


2. The refusal to reinstate strikers 


As the strike which began on the night of February 28, 
1967, is attributable to the Company’s failure to bargain 
in good faith2? the strikers under settled law were en- 
titled to reinstatement upon application notwithstanding 
their having been replaced. The Company therefore vio- 
lated Section 8 (a) (3) and (1) of the Act by its purported 
replacement and discharge of virtually all strikers on 
March 16 and 17, 1967,22 and by its refusal to reinstate 
strikers to their former jobs upon their individual appli- 
cation or upon the Union’s application of July 10, 1967, 
in their behalf.25 


19 This matter was fully litigated at the hearing and is within 
the scope of the complaint. 


ment believed by the Union to be 
placed striker. Cf. W. L. i d/b/a Webster 
Advertising Company, 170 NLRB No. 144. 


21 Billups Western Petroleum Company, 169 NLRB No. 147. 
22 Cincinnati Cordage and Paper Co., 141 NLRB 72, 75-76. 


23 The Union’s telegram recited that it was “the Union’s of- 
ficial notice that all strikers hereby request to return to work.” 
I find without merit the Company’s contention that the tele- 
gram did not qualify as an unconditional offer to return to work 
because it also recited that the Union had directed the strikers 
“to return to work as soon as possible.” Unlike Ozark Dam Con- 

99 NLRB 1031, 1088-1041, the telegram requests rein- 
statement to their old jobs of all strikers and the record war- 
rants no finding that the parties had an understanding that the 
strikers were to make individual applications for reinstatement. 
Such individual applications would have been futile as shown 
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3. Prolongation of the strike 


The General Counsel contends that even if the strike 
started as an economic one, the Company’s discharge of 
the strikers, promises of Wage increases to nonstrikers, 
and illegal refusal to supply the Union with area wage 
surveys and data concerning employment during the 
strike, converted the strike into an unfair labor practice 
strike. Plant Superintendent George Peacock’s promises 
of wage increases to a few nonstrikers on the evening of 
February 28, 1967, tended to interfere with their statutory 
right to join the strike and hence were violative of Section 
8 (a) (1) of the Act,?4 and I have found the refusal to 
furnish area wage survey information to the Union after 
the strike began violative of Section 8 (a) (5) of the Act. 
Although these unfair labor practices bear upon the Com- 
pany’s state of mind during the bargaining negotiations, 
I see no connection between them and the duration of the 
strike. The promise to a few nonstrikers of wage in- 
creases well below those sought by the Union would 
hardly tend to prolong the strike, nor do I see any such 
impact in the circumstances of this case stemming from 
the Company’s failure to comply with the Union’s re- 
quests for its area wage surveys, 


Assuming an economic strike, any striker was entitled 
to reinstatement to his job without loss of seniority or 
other rights and privileges, as distinguished from non- 


24 Paragraph 12 of the co 
the Company’s “officers, a; 
ticularly Vice Presi 
fully litigated, I do not consider the variance 
and proof a bar to an unfair labor practic 
ingly, the Company’s motion to dismiss 
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discriminatory consideration for new employment, only 
if his job was vacant when he first applied for reinstate- 
ment. N. L. RB. B. v. Fleetwood Trailer Co., 389 U.S. 375; 
Union Bus Terminal of Dallas, Inc., 98 NLRB 458; see 
Bartlett Collins Co., 110 NLRB 395, 398. The Company’s 
letters of March 16 and 17, 1967, notifying strikers that 
they had been permanently replaced and were terminated, 
followed prior refusals to reinstate strikers seeking to 
return to work and served notice upon the strikers that 
they could return to work, regardless of vacancies that 
might arise, only as new employees. The letters were sent 
out at a time when the Company was experiencing a con- 
siderable turnover in personnel. It appears, however, that 
the Company was successful in obtaining a steady flow 
of applicants for employment. In these circumstances, 
the letters, albeit based on a mistaken view of the law 
that hiring of a ‘‘permanent’’ replacement terminates an 
economic striker’s employment status,5 only confirmed 
what the strikers must have already known—that the 


Company had substantially succeeded in filling their jobs. 
See and compare John W. Thomas Co., 111 NLRB 226. 


I find that the Company did not engage in conduct dur- 
ing the strike which prolonged the strike.2¢ 


25 Section 2 (3) of the Act provides that the term “employee” 
includes “any individual whose work has ceased as a conse- 
quence of, or in connection with, any current dispute . .. and 
who has not obtained any other regular and substantially equiv- 
alent employment. . . .” See Fleetwood Trailer Co., supra. 


26 The record shows that a crane operator job was open when 
striker Johnnie Snead sought to return to work on March 13, 
1967. Snead would be entitled to reinstatement and 
from that date, even assuming that he was an economic striker. 
Similar findings are not warranted with respect to strikers J. E. 
Sarrells, Melvin Ponce, Raymond Miller, and Ralph Hodges, 
who sought to return to work on March 15, 1967, Carl Hillyard 
who sought to return later in March, or George Loznicka, who 
asked for work on May 30. Although work was available for 
them, the record does not establish that their former jobs had 
been receree by their replacements when they sought to return 
to wor! 
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1. The Company violated Section 8 (a) (5) and (1) of 
the Act by failing to bargain in good faith with the Union 
on and after November 28, 1966, as the exclusive bargain- 
ing representative of the employees in the following ap- 
propriate bargaining unit: All production and maintenance 
employees, including truckdrivers and warehousemen, em- 
ployed by the Company at Jacksonville, Florida, but ex- 
cluding office clerical employees, draftsmen, professional 
employees, guards and supervisors as defined in the Act. 


2. The Company violated Section 8 (a) (5) and (1) of 
the Act by refusing to furnish the Union with copies of 
its area wage surveys, and by unilaterally increasing wage 
rates on October 2, 1967. 


3. The strike which began on February 28, 1967, was 
caused by the Company’s failure to bargain in good faith 
with the Union. 


4, The Company violated Section 8 (a) 2 (3) and (1) of 
the Act by its purported replacement and discharge of un- 
fair labor practice strikers, and by failing or refusing to 
reinstate the strikers listed in the attached Appendix A 
upon their individual applications to return to work or 
upon the Union’s request of July 10, 1967. 


5. The Company violated Section 8 (a) (1) of the Act by 
promising wage increases to nonstrikers. 


6. The aforesaid unlair labor practices affect commerce 
within the meaning of Section 2 (6) and (7) of the Act. 


V. The Remedy 


Having found that the Company engaged in certain un- 
fair labor practices, I shall recommend that it cease and 
desist therefrom and take certain affirmative action de- 
signed to effectuate the policies of the Act. 


—49 — 


It has been found that the Company discriminatorily re- 
fused to reinstate the employees listed in the attached Ap- 
pendix A. I shall therefore recommend that the Company 
offer them immediate and full reinstatement to their 
former or substantially equivalent positions, without prej- 
udice to their seniority or other rights and privileges, dis- 
missing if necessary all persons employed by Respondent 
after February 28, 1967. If there is not then sufficient 
work available for the remaining employees including 
those offered reinstatement, all available positions shall 
be distributed among them without discrimination because 
of their union activity or sympathy, in accordance with 
such system of seniority or other non-discriminatory prac- 
tice heretofore applied by the Company in the conduct of 
its business. All such employees for whom jobs are not 
available after such distribution shall be placed on a non- 
discriminatory preferential hiring list. I shall further rec- 
ommend that Respondent make the strikers whole for any 
loss of pay suffered because of the discrimination against 
them. The loss of pay under the order recommended shall 
be computed in the manner set forth in F. W. Woolworth 
Company, 90 NLRB 289, with interest added thereto in 
the manner set forth in Isis Plumbing & Heating Co., 138 
NLRBB 716. 

I shall further recommend that Respondent bargain with 
the Union upon its request. 

As the unfair labor practices of Respondent found 
herein go to the heart of the Act, it will be recommended 
that Respondent cease and desist from infringing in any 
manner upon the rights guaranteed in Section 7 of the 
Act. 


RECOMMENDER ORDER 


Upon the entire record in this case, and pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended, I recommend that the Respondent, Florida Ma- 
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chine & Foundry Company and Fleco Corporation, its of- 
ficers, agents, successors, and assigns, shall: 


1. Cease and desist from: 

(a) Promising employees wage increases to induce 
them not to engage in protected strike activity. 

(b) Discouraging membership in the Union, or any 
other labor organization, by discriminatorily discharg- 
ing or refusing to reinstate employees because they 
engaged in lawful strike activity, or in any other man- 
ner discriminating in regard to hire or tenure of em- 
ployment or any term or condition of employment. 

(c) Refusing to bargain in good faith with the 
Union. 

(d) Refusing to furnish the Union with area wage 
surveys or with other information relevant to the in- 
telligent performince of its functions as the collec- 
tive bargaining representative of the employees in 
the appropriate unit. 

(e) Unilaterally effecting wage increases or other 
changes in the conditions of employment of the em- 
ployees in the appropriate unit. 

(£) In any other manner interfering with, restrain- 
ing, or coercing its employees in the exercise of their 
rights under Section 7 of the Act. 


2. Take the following affirmative action designed to ef- 
fectuate the policies of the Act: 


(a) Upon request, bargain collectively and in good 
faith with the Union as the exclusive representative of 
its employees in the appropriate unit, and embody in 
a signed agreement any understanding reached. 

(b) Upon request, meet and bargain collectively 


with the Union with promptness and frequency con- 
cerning the negotiation of a contract. 
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(c) Notify and consult the Union, and afford it an 
opportunity to bargain collectively, with respect to 
any changes in wages, or other terms and conditions 
of employment before effectuating such changes. 

(d) Offer to all unfair labor practice strikers whose 
names are listed in the attached Appendix A, imme- 
diate and full reinstatement to their former or sub- 
stantially equivalent positions, and make each striker 
whole for any loss of pay he may have suffered be- 
cause of the discrimination against him, in the man- 
ner set forth in the section entitled ‘‘The Remedy.” 

(e) Notify the employees whose names are listed in 
the attached Appendix A, if presently serving in the 
Armed Forces of the United States, of the right to full 
reinstatement upon application in accordance with the 
Selective Service Act and the Universal Military 
Training and Service Act, as amended, after discharge 
from the Armed Forces. 

(f) Preserve and make available to the Board or 
its agents, for examination and copying, all payroll 
records, social security payment records, timecards, 
personnel records and reports, and all other records 
necessary or useful in computing the amount of back- 
pay due, as herein provided. 

(g) Post at its Jacksonville, Florida, plant, copies 
of the attached notice marked ‘‘Appendix B.?7 
Copies of said notice, on forms provided by the Re- 
gional Director for Region 12, shall after being duly 
signed by Respondent, be posted immediately upon re- 


7 If these Recommendations are adopted by the Board, the 
ends “4 DECISION AND ORDER” shall be substituted for 
the words “THE RECOMMENDATIONS OF A TRIAL EXAM- 
INER” in the notice. If the Board’s Order is enforced by a de- 

cree of a United States Court of Appeals, the notice will be 
further amended by the substitution on = words “A DECREE 
OF THE UNITED STATES COURT OF APPEALS ENFORC- 

ING AN ORDER” for the words “A DECISION AND ORDER.” 
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ceipt thereof, and be maintained for 60 consecutive 
days, thereafter, in conspicuous places, including all 
places where notices to employees are customarily 
posted. Reasonable steps shall be taken to insure that 
said notices are not altered, defaced, or covered by any 
other material. 

(h) Notify the Regional Director for Region 12, in 
writing, within 20 days from the date of receipt of 
this Trial Examiner’s Decision, what steps Respondent 
has taken to comply herewith.28 

It is further recommended that the complaint be dis- 
missed insofar as it alleges violations of the Act not spe- 
cifically found herein. 

Dated at Washington, D. C. 

/s/ MELVIN POLLACK 
MELVIN POLLACK 
Trial Examiner 


TXD-269-68 


APPENDIX A 


Name Name Name 
Snead, Johnnie Newbill, James Jackson, McArthur 
Hendley, Arthur Crawford, Sam Thomas, George 
Brown, Alexander Howard, Lennie Collins, Willie L. 
Dove, John Perry, John * Wright, Herbert 
Kelly, Curtis Woodard, Joseph Christie, Frank 
Loyd, William Cross, Lorinza Livingston, Edward 
Cannon, Melvin Rivers, Henry Lee Jackson, Edward 
Ansley, Alfred Badger, John Felton, Willie 
Cradick, Nathan Wyche, Joseph Wrights, Frank 
Cummings, Kenneth Cobb, Avery Miller, Henry 
Jenkins, Earnest Robinson, Joseph Hunter, Jesse L. 
Thomas, Ronald Mobley, Alden Fudge, Jay Lynn 


28 If these Recommendations are adopted by the Board, this 
provision shall be modified to read: “Notify the Regional Direc- 
tor for Region 12, in writing, within 10 days from the date of 
ee Order, what steps the Respondent has taken to comply 

erewith.” 


Name 
Newton, James 
Davis, William 
Reddick, Ora 
Gates, Oscar Lee 
Shanks, James 
Ware, George 
Johnson, Frankland 
Mobley, Roy 
Vason, James O. 
Shirah, Freddie 
‘Wyman, Earl C. 
Driggers, Van 
Singleton, Joe 
Christie, Richard 
Gillyard, Sylvester 
Harrell, Willis 
Benton, George 
Clark, Horace 
Peoples, Dewery 
Mungin, Robert 
Smith, Charlie 
Withers, James C. 
Kohn, Edward 
Wilson, Henry Lee 
Mosley, Isiah 
Daniels, David 
Robinson, Charles 
Mays, Harrell E. 
Ponce, Merlin 
Gamble, Willie 
Wesley, Glenn 
Terrell, Edward 
Brown, Ronald 
Jones, Freddie Lee 
Benge, Roy R. 
Toske, Leroy 
Ricketson, Willie H. 
Thomas, Marion 
Fishburne, Elijah 
Boggs, Willie 
Mack, John E. 
Goodman, William H. 
Butler, Jimmie 
Girtman, Vogie 
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Name 
McCloud, Walter Lee 
Lovelace, Albert 
Hunter, Theodore 
Jones, Roosevelt 
Martin, Charles 
Perry, Albert 
Clark, Earnest 
Mines, Malichi 
Seniors, Thomas 
Dasher, Joseph 
Smith, Ben 
Cauldin, Edward 
Smith, Walter L. 
Bellamy, Wilbur 
Seymore, Grover 
Smith, Dan 
Chance, Alex 
Bryant, Melvin 


Reid, Luther B. 
Gordon, Thomas 
Wright, Willie B. 
Harris, Bobby 


APPENDIX B 


Notice to All Employees 
Pursuant to 
the Recommendations of a Trial Examiner of the 
National Labor Relations Board 
and in order to effectuate the policies of the 
National Labor Relations Act 
(as Amended) 


we hereby notify our employees that: 


WE WILL NOT discourage membership in UNITED 
STEELWORKERS OF AMERICA, AFL-CIO, or any 
other labor organization of our employees, by refus- 
ing to reinstate unfair labor practice strikers upon 
their unconditional requests, or in any other manner 
discriminating in regard to hire or tenure of employ- 
ment or any term or condition of employment. 


WE WILL NOT promise our employees wage in- 
creases to induce them to refrain from supporting 
union-sponsored strikes or other union activity. 


WE WILL NOT refuse to bargain collectively with 
the Union by failing to meet for contract negotiations 
with reasonable promptness and frequency. 


WE WILL NOT change wages, hours, or any term 
or condition of employment of our employees in the 
bargaining unit, without notifying, consulting, and 
bargaining with the Union, as the exclusive repre- 
sentative of our employees in the appropriate unit 
set forth below. 

WE WILL NOT refuse to furnish the Union, upon 
its request, with our area wage surveys, or with 
any other relevant data necessary and useful for the 
purposes of collective bargaining. 
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WE WILL NOT refuse to bargain in good faith with 
the Union as the representative of our employees 
in the appropriate unit. 


WE WILL NOT in any other manner interfere with, 
restrain, or coerce employees in the exercise of the 
right to self-organization, to form labor organizations, 
to join or assist the above-named or any other labor 
organization, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in 
any other activities for the purpose of collective 
bargaining or other mutual aid or protection, or to 
refrain from any or all such activities. 


WE WILL, upon request, bargain collectively and 
in good faith with UNITED STEELWORKERS OF 
AMERICA, AFL-CIO, as the exclusive representa- 
tive of our employees in the appropriate unit, and 
embody in a signed agreement any understanding 
reached. 


WE WILL, upon request, meet and bargain collec- 
tively with the Union with promptness and frequency 
concerning the negotiation of a contract. 


WE WILL notify and consult the Union, and afford 
the Union an opportunity to bargain collectively, 
with respect to any changes in wages, or other terms 
and conditions of employment before effectuating 
such changes. 


WE WILL offer to all unfair labor practice strikers 
whose names are listed in APPENDIX A attached 
to the Trial Examiner’s Decision, immediate and 
full reinstatement to their former or substantially 
equivalent positions, and make them whole for any 
loss of pay they may have suffered as a result of 
the discrimination against them. 


WE WILL notify any of the employees whose names 
are listed in APPENDIX A to the Trial Examiner’s 
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Decision, if presently serving in the Armed Forces 
of the United States, of the right to full reinstate- 
ment upon application in accordance with the Se- 
lective Service Act and the Universal Military Train- 
ing and Service Act, as amended, after discharge 
from the Armed Forces. 
The bargaining unit is: 
All production and maintenance employees in- 
cluding truckdrivers and warehousemen employed 
at the Jacksonville plant, but excluding office 
clerical employees, draftsmen, professional em- 
ployees, guards, and supervisors as defined in 
the Act. 
Florida Machine & Foundry Company 
and Fleco Corporation 
(Employer) 


(Representative) (Title) 


This Notice must remain posted for 60 consecutive days 
from the date of posting, and must not be altered, de- 
faced, or covered by any other material. 


If employees have any question concerning this Notice 
or compliance with its provisions, they may communicate 
directly with the Board’s Regional Office, Federal Office 
Building, Room 706, 500 Zack Street, Tampa, Florida 
$3602 (Tel. No. 228-7711). 


DECISION AND ORDER 
(Issued March 13, 1969) 
On April 29, 1968, Trial Examiner Melvin Pollack is- 
sued his Decision in the above-entitled proceeding, finding 


that the Respondent had engaged in and was engaging in 
certain unfair labor practices within the meaning of the 
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National Labor Relations Act, as amended, and recom- 
mending that it cease and desist therefrom and take cer- 
tain affirmative action, as set forth in the attached Trial 
Examiner’s Decision. The Trial Examiner further found 
that the Respondent had not engaged in certain other un- 
fair labor practices alleged in the complaint and recom- 
mended that they be dismissed. Thereafter the Respond- 
ent, the Charging Party, and the General Counsel filed 
exceptions to the Trial Examiner’s Decision, and the Re- 
spondent and the Charging Party filed supporting briefs. 


Pursuant to the provisions of Section 3(b) of the Na- 
tional Labor Relations Act, as amended, the National 
Labor Relations Board has delegated its powers in connec- 
tion with this case to a three-member panel. 


The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial er- 
ror was committed. The rulings are hereby affirmed. The 
Board has considered the Trial Examiner’s Decision, the 
exceptions and briefs, and the entire record in this case, 
and hereby adopts the findings,’ conclusions,? and recom- 


1 These findings and conclusions are based, in part, upon the 
credibility determinations of the Trial Examiner, to which the 
Respondent excepts, on the basis of our careful review of the 
records, we conclude that the Trial Examiner’s credibility find- 
ings are not contrary to the clear preponderance of all the rele- 
vant evidence. Accordingly, we find no basis for disturbing 
those findings. Standard Dry Wall Products, Inc. 91 NLRB 
544, enfd. 185 F. 2d 362 (C. A. 3). 


2 We do not adopt the Trial Examiner’s conclusion contained 
in the first paragraph of Section 4 in his “Analysis and Conclu- 
sions” that as a practical matter the Company was insisting that 
the Union virtually surrender its rights to strike without the 
usual “quid pro quo of the compulsory arbitration of griev- 
ances.” 

As we are in agreement with the Trial Examiner’s conclusion 
that the strike was an unfair labor practice strike at all times, 
we find it unnecessary herein to consider the rights of economic 
strikers. However, we do not adopt his conclusions on the rights 
of economic strikers, to the extent they do not conform to the 
Se as expressed in The Laidlaw Corporation, 171 
NLRB No. . 
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mendations of the Trial Examiner with the additions and 
modifications noted below. 


1. We agree with the Trial Examiner that the Company 
violated Section 8 (a) (5) and (1) by failing to bargain in 
good faith with the Union. 


The Trial Examiner further found, and we agree that 
the Company independently violated Section 8 (a) (5) of 
the Act by refusing to comply with the Union’s request 
for area wage survey data, and by unilaterally increasing 
wages on October 2, 1967. With respect to the wage sur- 
vey, however, the record indicates that the Company, 
through counsel, ultimately sent a letter to the Union 
dated August 15, 1967, which included the wage ‘‘survey”’ 
as to four job positions. The record further shows how- 
ever, that the Union initially requested such information 
by letter, dated May 31, 1967, and renewed its request on 
July 27 and August 8. While letter from the Company to 
its counsel which gave the survey information was dated 


June 12, 1967, it was not transmitted to the Union until 
August 15. Since the information was readily available 
on or about June 12, we find that the 2 months delay in 
transmitting such information was unreasonable and there- 
fore violative of Section 8 (a) (5) of the Act. 


2. The Trial Examiner, in footnote 20 of his Decision, 
found nothing improper in the Company’s refusal to sup- 
ply the Union with the names, classifications, and wages 
paid to employees after the strike began. The Trial Exam- 
iner stated that counsel for the Company explained that 
the Company was hesitant to supply the names of em- 
ployees assertedly because of the ‘‘large number of in- 
stances involving violation and intimidation by strikers 
against employees working’’ and offered to supply infor- 
mation on the wages paid to any strike replacement be- 
lieved by the Union to be paid more than was the replaced 
striker. However, mere assertions of the Company’s posi- 
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tion does not constitute affirmative proof of harassment. 
Absent more positive evidence of employee harassment, 
the Company was not relieved of its obligation to furnish 
such information and its refusal to do so is an additional 
violation of Section 8 (a) (5).3 


3. The Trial Examiner failed to include the name of em- 
ployee Percy Jackson on Appendix A of his Decision. The 
Amended Consolidated Complaint names Jackson as an 
employee requesting reinstatement on or about April 15, 
1967, and the Respondent’s answer admits this fact. Jack- 
son was one of the employees to whom the Respondent 
sent a termination letter on March 16, 1967. An exhibit 
shows that a list of strikers that requested reinstatement 
to the job includes the name of Jackson and a date of ap- 
plication of July 10, 1967, which is the date of the Union’s 
telegraph application for reinstatement of strikers. A list 
purporting to show dates on which strikers were replaced 
does not indicate that Jackson was replaced. In view of 
these facts we shall add the name Percy Jackson to Ap- 
pendix A, as a striker entitled to reinstatement and back- 


pay. 


In the Remedy section of his Decision, the Trial Exam- 
iner recommended that the Respondent make the strikers 
whole for any loss of pay suffered because of the discrim- 
ination against them, but he did not determine a date on 
which the backpay period should begin. In view of the 


3 Member Zagoria agrees that the Respondent violated Sec- 
tion 8 (a) (5) in refusing to furnish the names of employees in 
the unit, and their wages. However, in so finding, Member Za- 
goria notes that such information was presumptively relevant 
to the Union’s function as collective-bargaining agent. The 
Union’s latest request for the information occurred on August 
7, well after the strike was over and many of the strikers had 
returned to work. The Employer’s written refusal did not occur 
until August 15. Member Zagoria does not find it necessary, in 
the circumstances of this case, to decide whether the Respond- 
ent had a similar duty to supply this information during the 
pendency of the strike. 
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various dates on which the strikers made application for 
reinstatement, we shall order the backpay period for each 
striker to begin 5 days after the date of such striker’s 
application and to run until the date of reinstatement, with 
actual dates to be determined in compliance proceedings.‘ 


ORDER 


Pursuant to Section 10 (c) of the National Labor Re- 
lations Act, as amended, the National Labor Relations 
Board hereby adopts as its Order the Recommended Order 
of the Trial Examiner, as modified below, and orders that 
the Respondent, Florida Machine & Foundry Company and 
Fleco Corporation, Jacksonville, Florida, its officers, 
agents, successors, and assigns, shall take the action set 
forth in the Trial Examiner’s Recommended Order, as 
herein modified: 


1. Insert in paragraph 1 (d), line 1, following the 


words ‘*. . . wage surveys .. .’’ the phrase ‘¢within 
a reasonable time,’’ 


2. Delete from paragraph 2 (d) of the Recommended 
Order, the words ‘‘in the section entitled ‘The Rem- 
edy’,”? and substitute therefor the word, ‘cherein.’’ 


3. Appendix A is modified by adding the name of 
Percy Jackson. 


4 For the reasons set forth in his partial dissent in Sea-Way 
Distributing, Inc., 143 NLRB 460 at 461-462, Member Brown 
would order backpay for the discharged strikers from the date 
each received the Respondent’s letters of March 16 and 17, or 
the date on which each applied for reinstatement, whichever is 
earlier. As to those strikers who had not applied prior to re- 
ceipt of the termination notices, in Member Brown’s view it 
cannot now be determined whether they continued on strike 
despite their discharge or whether their failure to make formal 
application resulted from the Respondent’s refusal to reinstate, 
except as new employees, those who did apply prior thereto. 
Hence all are entitled to full backpay. 


oi 


4. Insert in the fifth indented paragraph of Ap- 
pendix B following the words ‘“‘. . . wage surveys 
. .”? the phrase, ‘‘within a reasonable time . . .”’ 


Dated, Washington, D. C., Mar. 13, 1969. 


NATIONAL LABOR RELATIONS BOARD 


United States Court of Appeals for the 
District of Columbia Circuit 


National Labor Relations Board 
Petitioner 
Vv. 


Florida Machine & Foundry Com- 
pany and Fleco Corporation 
Respondent 


APPLICATION FOR ENFORCEMENT OF AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


The National Labor Relations Board, pursuant to the 
National Labor Relations Act, as amended (61 Stat. 136, 
29 U.S. C., Sec. 151, et seg., as amended by 73 Stat. 519), 
hereinafter called the Act, respectfully applies to this 
Court for the enforcement of its Order against Respond- 
ent, Florida Machine & Foundry Company and Fleco Cor- 
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poration, Jacksonville, Florida, its officers, agents, suc- 
cessors, and assigns. The proceeding resulting in said 
Order is known upon the records of the Board as Case 
Nos. 12-CA-3831 and 12-CA-3915 (1-3). 


1. Upon due proceedings had before the Board in said 
matter, the Board on March 13, 1969, duly stated its find- 
ings of fact and conclusions of law, and issued an Order 
directed to the Respondent herein, its officers, agents, 
successors, and assigns. 


2. On March 26, 1969, pursuant to Section 10 (f) of the 
Act, United Steelworkers of America, AFL-CIO, charging 
party in the proceeding before the Board filed with the 
Court a petition to review the Board’s Order. Said peti- 
tion appears on the docket of the Court as No. 22,872, 
United Steelworkers of America, AFL-CIO v. National 
Labor Relations Board. 


3. In accordance with said petition to review and pursu- 
ant to Section 10 (e) and (f) of the Act, as amended, and 
pursuant to Rule 17 (b) of the Federal Rules of Appellate 
Procedure, the Board is filing with this Court a certified 
list of all documents, transcript of testimony, exhibits and 
other material comprising the entire record of the pro- 
ceeding before the Board upon which the said Order was 
entered, which includes the pleadings, testimony, and evi- 
dence, the Board’s findings of fact and conclusions of 
law, and the Order of the Board sought to be enforced. 


4. The Court has jurisdiction of the application for 
enforcement by virtue of its jurisdiction over the entire 
proceedings upon the filing of said certified list in connec- 
tion with the petition to review in No. 22,872. 

Wherefore, the Board prays this Honorable Court that 
it cause notice of the filing of this application to be served 
upon Respondent and that this Court take jurisdiction of 
the proceeding and of the questions determined therein 
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and make and enter upon the pleadings, testimony and 
evidence, and the proceeding set forth the transcript and 
upon the Order thereupon a judgment enforcing in whole 
the Board’s said Order and requiring Respondent, its 
officers, agents, successors, and assigns, to comply there- 
with. 
/s/ MARCEL MALLET-PREVOST 
MARCEL MALLET-PREVOST 
Assistant General Counsel 
National Labor Relations Board 


Dated at Washington, D. C. this 5 day of May, 1969. 


United States Court of Appeals 
For the District of Columbia Circuit 


United Steelworkers of America, 
AFL-CIO Petitioner 
v. 


National Labor Relations Board 
Respondent 


National Labor Relations Board 
Petitioner 
v. No. 23,010 
Florida Machine & Foundry Com- 


pany and Fleco Corporation 
Respondent 


RESPONDENTS-EMPLOYER’S ANSWER 
I. Respondents, Florida Machine & Foundry Co., and 
Fleco Corporation, respectfully admits: 


(a) That on March 13, 1969 the National Labor Rela- 
tions Board issued an order, directed to the Respondents, 
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wherein they stated findings of fact and conclusions of 
law as reported in 174 NLRB No. 170 (1967). 


(b) That the Respondents manufactures machinery 
parts at its plant in Jacksonville, Florida, and is engaged 
in commerce within the meaning of Section 2 (6) and (7) 
of the National Labor Relations Act. The Respondents’ 
interstate sale during the twelve month period preceding 
the issuance of the complaint by the Regional Director 
exceeded $50,000. 


(c) That the United Steelworkers of America, AFL- 


CIO, is a labor organization within the meaning of Sec- 
tion 2 (5) of the National Labor Relations Act. 


II. The Respondents deny that they have violated Sec- 
tions 8 (a) (1), (3) and (5) of the National Labor Rela- 
tions Act as stated by the Board in its decision and order. 


IL. The Respondents affirmatively state that the sub- 
stantial evidence of the record as a whole does not sup- 


port the finding that the Company had violated the Na- 
tional Labor Relations Act. 


Respectfully submitted this 1st day of August, 1969. 


HAMILTON & BOWDEN 
By CHARLES F. HENLEY, JR. 
Attorneys for Respondents-Employer 


Address of Counsel: 


1056 Hendricks Avenue 
Jacksonville, Florida 32207 


Certificate of Service 


I hereby certify that a copy of the foregoing has this 
Ist day of August, 1969 been served upon the following 
by first-class U. S. mail: 


— 


George H. Cohen, Esquire 
Bredhoff, Gottesman and Cohen 
1011 Connecticut Avenue 
Washington, D. C. 20036 
George Longshore, Esquire 
Cooper, Mitch and Crawford 
1025 Bank for Savings Building 
Birmingham, Alabama 

Marcel Mallet-Prevost, Esquire 
National Labor Relations Board 
Washington, D. C. 20570 


Charles F. Henley, Jr. 
Attorney 


—___ 


GENERAL COUNSEL’S EXHIBIT 2 


Western Union Telegram 


442P EDT JUL 9 67 AA 163 
A JNA 135 PD JACKSONVILLE FLO 9 415P EDT 
O R T BOWDEN, ATTORNEY (DLE EARLY AM) 
1056 HENDRICKS AVE JACKSONVILLE FLO 


IS NOT CONDITIONED 
UPON ANY DEMAND BY THE UNION, SAVE THAT 
SUCH EMPLOYEES BE PUT TO WORK ON THE 


SAME JOB EACH PREVIOUSLY HELD OR ON A 
SIMILAR JOB OF EQUIVALENT PAY 


JAMES L NASH 
STEELWORKERS OF 


(41). 


REPRESENTATIVE UNITED 
AMERICA 


GENERAL COUNSEL’S EXHIBIT 3 


Striker Employees Who Did Not Return to Work Upon 
Commencement of the Strike of Feb. 28, 1967 


Name 
Snead, Johnnie 
Hendley, Arthur 
Brown, Alexander 
Dove, John 
Kelly, Curtis 
Loyd, William 
Cannon, Melvin 
Ansley, Alfred 
Craddick, Nathan 
Cummings, Kenneth 
Jenkins, Earnest 
Thomas, Ronald 
Newton, James 
Davis, William 
Reddick, Ora 
Gates, Oscar Lee 
Shanks, James 
Ware, George 
Johnson, Frankland 
Mobley, Roy 
Vason, James O. 
Shirah, Freddie 
Wyman, Earl C. 
Driggers, Van 
Singleton, Joe 


Name 
Cross, Lorinza 
Rivers, Henry Lee 
Badger, John 
Wyche, Joseph 
Cobb, Avery 


Robinson, Joseph 
Mobley, Alden 
McCloud, Walter Lee 
Lovelace, Albert 
Hunter, Theodore 
Jones, Roosevelt 
Martin, Charles 
Perry, Albert 
Clark, Earnest 
Mines, Malichi 
Seniors, Thomas 
Dasher, Joseph 


Smith, Ben 
Cauldin, Edward 
Smith, Walter L. 
Bellamy, Wilber 
Seymore, Grover 
Smith, Dan 


Name 
Christie, Richard 
Gillyard, Sylvester 
Harrell, Willis 
Newbill, James 
Crawford, Sam 
Howard, Lennie 
Perry, John 
Woodard, Joseph 
Wrights, Frank 
Miller, Henry 
Hunter, Jesse L. 
Fudge, Jay Lynn 
Purdy, Willie 
Loznicka, George 
McCallister, Harold 
Hildum, Roy 
Handley, John W. 
Stokes, Ben 
Causey, John A. 
Smith, Rufus 
Johnson, Richard 
Robinson, Howard 
Harris, Alonzo 
Brown, Eddie 
Waters, Nazaree 
Booth, Adell 
Lewis, Thomas 
Sheppard, Edward 
Benton, George 
Clark, Horace 
Peoples, Dewery 
Mungin. Robert 
Smith, Charlie 
Withers, James C. 
Kohn, Edward 
Wilson, Henry Lee 
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Name 
Jackson, McArthur 
Thomas, George 
Collins, Willie L. 
Wright, Herbert 
Christie, Frank 
Livingston, Edward 
Jackson, Edward 
Felton, Willie 
Gamble, Willie, 
Wesley, Glenn 
Terrell, Edward 
Brown, Ronald 
Jones, Freddie Lee 


Brown, Walter Lee 
Williams, Terry 


Walker, Odis 
Jackson, Willie 
Baxter, Samuel 
Evans, Billie 
McClary. Isaac B. 
King, Clement 
Young, James, 


Name 


Mosley, Isiah 
Daniels, David 
Robinson, Charles 
Mays, Harrell E. 
Ponce, Merlin 
McManus, Charles 
Allen, Andrew 
Purdy, Albert 


Felton, Lephus 
Scantling, Frank 
Daniels, Benjamin 
Reid, Luther B. 
Gordan, Thomas 
Wright, Willie B. 
Harris, Bobby 
Moore, Nelson 


Hodges, Ralph 
Sweat, Tenly 
Hillyard, Carl 
Britt, Robert A. 
Hartley, Owen 
Laurendine, Bobby 
Perkins, Ellis 


Name 


Reid, Jonathan 
Wright, Edward D. 
Taylor, Charles E. 
McCanless, Franklin 
Tomlinson, John R. 
Sarrells, J. E. 
Shivar, John 

Green, Edward 
Peterson, Samuel 
Sapp, Robert Lee 
Badger, George 
Fountain, Alpheus 
Gunder, Carther 
Ramsey, Willie 
Mincey, Arthur 
Henderson, Jimmy Lee 
Allen, Billy 

Miller, Raymond 
Waye, Eugene 
Wells, John A. 
Causey, Earl 
Tomlinson, Eugene 
Kitchens, James 
Collins, Robert 


GENERAL COUNSEL’S EXHIBIT 4 
Strikers Who Requested Reinstatement and Dates 
of Application 
Strikers That Requested Reinstatement of Job 
Name of Employee 

Allen, Billy RB. 


Badger, George 
Baxter, Samuel J. 


Benton, George 
Boggs, Willie 


Cannon, Melvin Jr. 
Causey, Camilon E. 
Chance, Alex 


Felton, Lephus 
Felton, Willie 


7-10 
Gauldin, Edward N. .............. 7-24 
Gillyard, Sylvester 
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Name of Employee 


Henderson, Jimmy Lee 

Hendley, Arthur Jr. .............. 7-10 
Hilliard, Carl L. 

Hodges, Ralph H. 

Howard, Lennie N. .............. 7-10 
Hunter, Jessie L. 

Jackson, McArthur 

Jackson, Percy 

Johnson, Richard S. .............. 8 7 
Jones, Freddie Lee 

Kelly, Curtis 

King, Clement 

Kitchens, James A. 

Lewis, Thomas 

Loyd, William J. ................ 7-25 


Loznicka, George F. Jr. .......... 5-30 
Mack, John E. ..............00005 7-10 
Martin, Charles 

Miller, Raymond W. 


Mosley, Isiah 

Mungin, Robert 

McCanless, F. G. ................ 7-14 
McCloud, Walter Lee 

Nelson, Pressie J. ............00: 7-10 
Newton, James Jr. ........ Besoce 7-10 


Reid, Luther B. Jr. .............. 7-10 
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Name of Employee 
Rivers, Henry Lee 
Robinson, Charles 


7-10 
Shivar, John B. Jr. .............. 8-17 
Singleton, Joe L. 


Smith, Walter Lee 
Sorrells, J. E. 
Stokes, Ben 
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GENERAL COUNSEL’S EXHIBIT 5 


Florida Machine & Foundry Company/Fleco Corporation 


Employees Sent Termination Letters March 16, 1967 


Allen, Andrew 
Allen, Billy 


Collins, Willie L, 
Crawford, Sam 
Cross, Lorinza 


Cummings, Kenneth 


Daniels, Benjamin 
Daniels, David 


Fishburne, Elijah 
Fountain, Alpheus 
Fudge, Jay Lynn 

Gamble, Willie 


Graddick, Nathan 
Green, Edward 
Gunder, Carter 
Handley, John W. 


Harrell, Willis 

Harris, Alonzo 

Harris, Bobby 
Hartley, Owen 
Henderson, Jimmy Lee 
Hendley, Arthur Jr. 
Hildum, Roy 

Hillyard, Carl 


Jackson, Willie 
Jenkins, Earnest 
Johnson, Frankland 
Johnson, Richard 
Jones, Freddie Lee 
Jones, Roosevelt 
Kelly, Curtis 

King, Clement 
Kitchens, James 


Purdy, Albert 
Purdy, Willie 


Ramsey, Willie 
Reddick, Ora 

Reid, Jonathan 
Reid, Luther B. 
Ricketson, Willie H. 
Rivers, Henry Lee 
Robinson, Charles 


Eugene 
Wells, John A. 
Wesley, Glenn 
Williams, Terry 
Wilson, Henry Lee 
Withers, James C. 
Woodard, Joseph 
Wright, Edward D. 
Wright, Herbert 
Wright, Willie B. 
Wrights, Frank 
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To you, our Employee, Angust 3, 1966 
We have been very much aware of the fact that Hospital 
and Doctor costs in the Jacksonville area have been in- 
creasing steadily over the past few years. Also, hospital 
facilities that have been available previously to some of 
our men are no longer available and this has further 
tended to increase medical and hospital costs, 


In an effort to help our employees meet these changed 
conditions we have been working with the insurance com- 
pany over the past few months in an attempt to develop 
@ better hospital, surgical and medical program. All 
the necessary details have now been worked out and 
the new program was scheduled to be announced today 
and to become effective August Ist. This revised plan 
will increase your daily room rate from $9.00 a day to 
$15.00 a day. In addition, it will expand other areas 
of hospital, surgical and medical (including maternity 


benefits) coverage and increase everybody’s life insurance 
to $5,000.00. 

Unfortunately, 

the United St 


Therefore, we regret that we must place this new medi- 
cal program on the shelf until the problem with this 
Pittsburgh based union has been resolved. 

Sincerely, 


/s/ W. H. Pearsall 
W. H. Pearsall 
Vice President—Finance 
Fleco Corporation 
Florida Machine & Foundry Co. 


— if 


GENERAL COUNSEL’S EXHIBIT 7 


(Letterhead of Hamilton & Bowden, Jacksonville, 
Florida 32207) 


7 
Mr. W. T. Edwards August 15, 196 


United Steelworkers of America 
P. O. Box 18144 
Tampa, Florida 33609 
Re: Florida Machine and Foundry Co. 
Dear Mr. Edwards: 

Reference is made to your letter of August 8, 1967, 
requesting certain information from the Company. I note 
that you admit you were incorrect in reference to the 
time when you made your wage offer of 18¢ per hour. 
I note further that our records indicated the correct time 
this offer had been made. 


In regard to your request for information as to the 
names of employees whom the Company considers guilty 


of misconduct during the strike so as to prevent them 
from returning to work, the Company takes the position 
that this is not a fair subject for negotiations since, in 
effect, there is litigation (Case No. 12-CA-3915) in process 
concerning the employees in question. This request by 
the union seeks information which would require a dis- 
closure of evidence which will constitute the Company’s 
defenses to a complaint, if one is issued by the General 
Counsel. Neither the Act nor the Board’s regulations 
provide for prehearing disclosures, and in the cited case 
if the General Counsel proceeds on the union’s charge, 
the upholding of the union’s request for information 
would require the disclosure of evidence concerning the 
Company’s defenses which the General Counsel himself 
would have been legally unable to procure except as 
adduced at a hearing on a complaint. In that situation 
the union obviously has no better standing than the Gen- 
eral Counsel to require disclosure of respondent’s evi- 
dence. 


5h 


I note that you request the names and rates of pay 
for each employee presently at work along with the job 
to which they are assigned. You state that this request 
is made because of substantial reports that striker re- 
placements are being paid more in some instances than 
were the strikers who were replaced. I refer to you my 
letter of July 31, 1967, in which I stated ‘““We have care- 
fully considered the letter which we received from Mr. 
Nash on May 31, 1967, and have been unable to find 
any instance in which any current employee is receiving 
any rate in excess of the rate for the job the strikers 
received before they participated in the strike.”? In view 
of the fact that we had a large number of instances in- 
volving violence and intimidation by strikers against 
employees working, we are hesitant to furnish the names 
of employees to you for this reason. We renew our previ- 
ous advice, that if you have substantial reports that 
people are being paid more, if you will kindly indicate 
the individual involved, or the job, we will give you an 
answer on any specific incident. 


In reference to the nature and results of the survey 
of the Company in arriving at its wage offer for the 
skilled employees, I enclose herewith a copy of a letter 
which I received from Mr. Thomas M. Madison, Executive 
Vice President of the Company, in this regard, 


Trusting that this fully answers your questions in this 
respect, I remain 
Very truly yours, 
/s/ O. R. T. Bowden 
O. RB. T. Bowden 
ORTB:im 


ec: Mr. T. M. Madison 
Mr. T. W. Peacock 
Mr. W. H. Pearsal 
Mr. E. W. Dean 
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GENERAL COUNSEL'S EXHIBIT 7.4 


(Letterhead of Florida Machine & Foundry Co. 
Jacksonville, Florida 32203) 


June 12, 1967 


Mr. O. R. T. Bowden 
Hamilton & Bowden 
1056 Hendricks Avenue 
Jacksonville, Florida 


Dear Otto: 


In regard to the information you requested from me in 
order to answer Mr. Nash’s letter of May 3ist, I submit 
the following: 

A. Premium Pay for Replacement Employees: 

I have been informed by our Payroll Department 
that the result of a detailed review of our present 
employees shows that they are being paid at the 
Same wage scale that was in effect prior to Feb- 
ruary 28, 1967. We would be happy to have a 
third party review this with us; however, in view 
of the violence associated with the Steelworkers’ 
strike of our operation we do not think they 
should be provided with a list of our employees. 


B. Area Wage Survey Supporting our Offer to In- 
crease the Four Following Job Classifications Beyond 
the Proposed 8 Cents: 

1. Electric Furnace Operators ($3.00 per hour) 
—as we are the only shop in the area with this 
classification, we would have to draw employees 
from the area covered by Exhibits A & B. 

2. Pattern Makers ($3.00 per hour)—the same 
reasoning as No. 1 above. 


—Fi-— 


3. Machinists ($3.00 per hour)—we understand 
that Parker & Mick, Maddox, Coolsir and Jack- 
sonville Shipyards are paying approximately this 
figure. 

4. Maintenance Men ($2.85 per hour)—due to 
the additional tools and knowledge required we 
felt that these men should be one-half way be- 
tween the proposed journeyman molder, welder, 
ete. rate of $2.70 per hour and the proposed jour- 
neyman machinist rate of $3.00 per hour or $2.85 
per hour. 

Otto, if you require additional information in connection 
with this matter please let us hear from you. 
Sincerely, 
Florida Machine & Foundry Co. 
Thomas M. Madison 
Executive Vice President 

TMM/jak 

Encl. 


GENERAL COUNSEL’S EXHIBIT 8 


Agreement 


This Agreement is entered into this 
between Florida Machine & Foundry Company and Fleco 
Corporation or its successors (hereinafter called the Com- 
pany) and the United Steelworkers of America, (herein- 
after referred to as the Union). 


Article I 
Recognition 


1.1 The Company recognizes the Union as the sole and 
exclusive bargaining agent for all its employees in the 
bargaining unit as set forth herein below. 
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All production and maintenance employees, including 
truck drivers and warehousemen, employed by Florida 
Machine & Foundry Company and Fleco Corporation at 
Jacksonville, Florida, but excluding office clerical employ- 
ees, draftsmen, professional employees, guards and super- 
visors as defined in the Act. 


1.2 The term ‘‘employee’’ as used in this Agreement 
shall mean all employees of the Company in the bargain- 
ing unit at its plant at Jacksonville, Florida. 


Article I 


Intent and Purpose 


2.1 This Agreement is to provide the framework for or- 
derly collective bargaining relations, to secure prompt and 
equitable disposition of grievances, to establish wages, 
hours and other working conditions and to maintain 
harmonious relationships between the Company and the 
Union. 


Article II 


Management Prerogatives 


3.1 The Management of the plant and the direction of 
the working forces is vested in the Company. The Com- 
pany, in exercising its rights, will observe the provisions 
of this Agreement. 


3.2 New employees shall be employed on a trial basis 
for a period of thirty (30) calendar days. During this 
period their retention as employees is entirely at the dis- 
cretion of the Company, but if they remain on the payroll 
thereafter, they shall be considered regular employees and 
their seniority shall date from the date of their original 
hire. 

3.3 The Union acknowledges its responsibilities and 
agrees to support all improvements in methods of opera- 
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tion, machinery, materials, direction and scheduling of 
employees for obtaining the lowest possible production 
costs, consistent with fair labor standards. 


Article IV 


Check-Off 


4.1 The International Secretary-Treasurer of the Union 
will notify the Company as to the authorized deductions 
for initiation fees, assessments and monthly dues. The 
Local Management will check-off from the first pay of 
each month the Union dues for the current month and 
initiation fees for every member who has agreed to it in 
writing. The Local Management will promptly remit these 
Union dues, assessments and initiation fees to the Inter- 
national Secretary-Treasurer of the Union, 1500 Common- 
wealth Building, Pittsburgh, Pennsylvania 15222. 


4.2 The Union will turn over to the Local Management 
all check-off forms collected from employees in time for 
the Payroll Department to arrange for the first check-off. 
The Union and the Local Management will agree on the 
time. 


4.3 Once an employee signs a check-off form, he cannot 
revoke it for one year from the date he signed it or until 
the end of this Agreement, whichever is earlier. If he 
then wants to revoke it, he must comply with the pro- 
cedures for revocation set forth in the check-off from 
which he signed. 


4.4 The Union will see that the Company loses nothing 
on account of any claims, suits or other kinds of Hiabili- 
ties it might have to face because it relied on check-off 
forms or any written information given to it by the Local 
Union in connection with this Article. 
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4.5 The Company shall supply each newly hired em- 
ployee a copy of the Agreement at the time of the employ- 
ment. 


4.6 Each employee who on the effective date of this 
Agreement is a member of the Union in good standing 
and each employee who becomes a member after that date, 
shall, as a condition of employment, maintain his member- 
ship in the Union. 


4.7 For the purpose of this Section, an employee shall 
not be deemed to have lost his membership in the Union 
in good standing until the International Secretary-Treas- 
urer of the Union shall have determined that the member- 
ship of such employee in the Union is not in good standing 
and shall have given the Company a notice in writing of 
that fact. 


Article V 
Hours of Work and Overtime 


5.1 The normal work week shall be the five (5) work 
days Monday through Friday of any calendar week 
beginning Monday and concluding 
the following Saturday. 


5.2 The regular work day shall be the twenty-four (24) 
hour period beginning at of any calendar day 
the following calendar day. 


5.3 Overtime rate of time and one-half will be paid for: 


(a) all time worked in excess of eight (8) hours in 
any one day. 

(b) all time worked in excess of forty (40) hours in 
any one week for which overtime has not already been 
earned. The payroll week shall be the calendar week 
beginning at .... Monday and ending at .... the fol- 


Soe 


lowing Monday. Time worked in excess of 12 hours in 
any one day will be paid for at the rate of double time 
for all hours so worked. 

5.4 Overtime work shall be distributed as equally as 
possible among employees in the plant on a rotation basis, 
beginning with the most senior employee. 

9.9 This Article shall not be construed to be @ guar- 
antee of hours of work per day or per week. Determina- 
tion of daily and weekly work schedules shall be made 
by Local Management. 


5.6 Work performed on Shift No. 2 shall be paid for at 
the rate of $0.12 more per hour than the employee would 
receive on the first shift, and work performed on Shift 
No. 3 shall be paid for at the rate of $0.15 more per hour 
than the employees would receive on the first shift. The 
swing shift employees will be paid $0.10 in addition to 
their regular hourly rate for all hours of work. 


Article VI 


Premium Days 


6.1 All work performed on Saturday, as such, shall be 
paid for at the rate of one and one-half times the estab- 
lished straight time hourly rate. 


6.2 All work performed on Sunday, as such, shall be 
paid for at double the established straight time hourly 
rate. 


6.3 The Company recognizes the following holidays: 
New Year’s Eve, New Year’s Day, Memorial Day, Inde- 
pendence Day, Labor Day, Thanksgiving Day, the day 
following Thanksgiving, Christmas Eve and Christmas 
Day. If any of these holidays fall on Saturday or Sunday, 
the following Monday will be considered the holiday. The 
pay provisions for the above-named holidays shall be 
set forth as follows: 


— 82 — 


(a) For the above-named holidays, when not worked, 
employees shall receive eight (8) hours pay at his straight 
time hourly rate, provided that the employee works any 
part of the work week in which the holiday falls. 


(b) Work performed on the above-named holidays shall 
be paid for at two and one-half times the regular straight 
time hourly rate. It is understood and agreed that the 
employees shall not be required to work on such holidays 
unless an emergency situation prevails. 


(c) In the event one or more of the nine (9) holidays 
for which an employee would get pay though he did not 
work, may fall during the employee’s vacation, he will 
be paid for the holiday not worked just as he would 
have been paid if the holiday had not fallen during his 
vacation. This is in addition to his vacation pay. 


Article VII 
Reporting and Call-in Pay 


7.1 An employee reporting for work on his regular 
shift without having been notified either by telegram, 
mail or personally the day previous that there will be 
no work, shall receive four (4) hours pay at his regular 
hourly rate or guaranteed rate. However, in the event an 
employee begins work he shall be paid no less than eight 
(8) hours pay at his regular rate of pay. 


Article VIII 
Vacations 


8.1 The following vacation with pay shall be granted, 
based upon the employee’s length of continuous service 
for the Company. To determine the eligibility date, each 
employee will be eligible for vacations on his anniversary 
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date, falling in between January 1 and December 31 of 
each year, and shall be taken at the time most desired 
by the employee, provided that the employee is on the 
payroll or on leave of absence or layoff status at the 
start of the vacation. 
(a) One (1) year, one (1) week vacation with pay. 
(b) Two (2) years, two (2) weeks vacation with 
pay. 
(¢) Four (4) years, three (3) weeks vacation with 
pay. 
(d) Ten (10) years, four (4) weeks vacation with 
pay. 
8.2 For the purpose of this Article the term “continu- 
ous employment”? shall mean employment not interrupted 
jury or illness) for more than twenty-six 
(26) consecutive pay periods in any one instance. 


8.3 Each eligible employee shall receive vacation pay 
immediately prior to the taking of his vacation. 


8.4 Both the Company and the Union recognize the 

nefits to be gained through the taking of vacations 
and eligible employees must take the vacation time off 
to which they are entitled. 


8.5 Vacations and/or vacation pay shall not accumulate 
from year to year. Each employee’s entitlement shall 
terminate at the end of the twelve (12) month period 
immediately following the date such entitlement was 
established. 


8.6 Employees who resign or are discharged for proper 


8.7 If the employees work at the plant during the va- 
cation period, then such employees will receive their 
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regular vacation pay plus the amount they actually earn 
during such vacation at their regular rate of pay. Em- 
ployees shall not be required to work during their va- 
cation period but may do so at their option if requested 
to do so by the Company. 


Article IX 


Transfers and Job Vacancies 


9.1 Employees being assigned from one job to another 
shall be paid their rate or the rate of the job, whichever 
is higher, 

9.2 Employees transferred from one department to an- 
other or from one job to another shall be paid as follows: 

(a) When an employee is temporarily transferred to 
a lower rated job for the convenience of Local Manage- 
ment, he shall receive his regular established rate of pay. 

(b) When an employee is temporarily transferred to 
a higher rated job, he shall receive the higher rate of 
pay at the time of assuming the higher rated job. 


(c) Any employee transferred for the convenience of 
said employee shall receive the established rate of pay 
at the job to which he has been transferred at the time 
of such transfer. 


Article X 


Wage Rates 


10.1 Effective as of the 3rd day of October, 1966, the 
minimum hiring rate for laborers will be $2.00 per hour. 
All other minimum rates will be as follows in accordance 
with classification. 
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Minimum hiring rate: 

After two months: 

cc three months: 
four months: 
five months: 
six months: 


Maintenance Men, Molders, 
Machinists, Core Makers, 
Pattern Makers, Burners, 
and Electrical Welders— 
Minimum hiring rate: 
After three months: 
cc six months: 


Arc-Air Operator: 
Heat Treating: 
Minimum hiring rate: 
After three months: 
oc six months: 
Apprentice: 
Minimum hiring rate: 
After 2 months: 
cs three months: 
me four months: 
five months: 
six months: 
Shake-out Man: 
Minimum hiring rate: 
After three months: 
<e six months: 


Truck Drivers, Riggers, 
Helpers, Grinders, Cleaners 
and Chippers: 


Minimum hiring rate: 
After three months: 
<< six months: 


Spray Painter and 

Parts Man: 
Minimum hiring rate: 
After three months: 
cc six months: 

Crane Operator: 
Minimum hiring rate: 
After three months: 
oe six months: 


Payloader and Ryster 

Operator: 
Minimum hiring rate: 
After three months: 
ce six months: 

Carpenters: 
Minimum hiring rate: 
After three months: 
x six months: 


Leadmen, in their classification, will be paid at least 
25¢ per hour, above the highest classification in which 
they lead. 


Sand Mill Operator: 
Minimum hiring rate: $2.25 per hr. 
After three months: 2.35 ‘* és 
ve six months: 2.50 

Roto Blast: 
Minimum hiring rate: 2.30 
After three months: 2.40 
os six months: 2.55 


Article XT 
Seniority 


11.1 Seniority for promotion shall be based upon the 
total length of uninterrupted employment of any employee 
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in the plant. Seniority for lay-offs and recalls shall be 
based upon the total length of uninterrupted employment 
of any employee in the plant. 

11.2 In applying seniority as above defined for the re- 
spective purposes, the Company shall have the right to 
consider the respective capabilities of the employees in- 
volved, which shall be subject to grievance procedure if 
any employee is aggrieved. 

11.3 Seniority shall be applied on a plant-wide basis. 


11.4 The Company shall furnish the Union with and 
shall post on the Bulletin Board, within fifteen (15) days 
following execution of this Agreement a seniority list on 
a plant-wide basis. The published seniority list shall be 
revised semiannually. 


11.5 Authorized Grievance Committeemen and the fol- 
lowing Local Union Officers: President, Vice President, Re- 
cording Secretary, Financial Secretary, and Treasurer, 


shall be considered as having top seniority in the applica- 
tion of the principle of seniority as prescribed in any of 
the provisions of this Agreement. 


11.6 Employees transferred to jobs outside the bargain- 
ing unit will retain but not accumulate seniority during 
such period of transfer and in the event of return to the 
bargaining unit, their seniority shall be applied in accord- 
ance with the provisions of this Article. 


11.7 Laid-off employees shall be responsible to keep on 
file with Local Management the address to which the no- 
tice to return to work is to be sent and the Management 
will notify such laid-off employees not less than three (3) 
days prior to the date called back to work by certified 
mail or telegram. 


11.8 Any recalled employee shall be considered to have 
quit if he fails to accept employment within three (3) 
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days after notification, or fails without reasonable excuse 
to report for work as instructed. 


11.9 In the event of a vacancy or new job opening oc- 
curring, such vacancy or job opening shall be posted on 
the Union bulletin boards with wage rates for a period of 
three (3) regular work days to provide employees an op- 
portunity to apply for such openings. After a three (3) 
day period, the posting shall be removed and the Union 
shall be notified of the names of all employees who bid 
for the job. The senior employee shall be given the proper 
instructions on such job and a reasonable period of time 
to become familiar with and to demonstrate his ability to 
perform such job. This period shall not exceed five (5) 
working days. Such demonstration shall not be interpreted 
as a period of training, but as an opportunity to become 
acquainted with the details of the job and to display his 
fitness to perform the job in a satisfactory manner. 


11.10 Employment interrupted for the following reasons 
shall result in the loss of seniority: 
(a) Voluntary termination of employment. 
(b) Discharge for proper cause. 
(ec) Continuous lay-off for the life of the Agree- 
ment. : 


Article XII 


Grievance Procedure 


12.1 The Company will recognize a Grievance Committee 
elected by the Union members from among its employees, 
of not more than thirteen (13) members, one of whom shall 
be Chairman. 


12.2 The Union agrees it will advise the Company in 
writing of the names of the Union President and Grievance 
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Committeemen, and upon changes will advise the Com- 
pany of such 8. 


12.3 A grievance shall be defined as any difference be- 
tween the Company and the Union as to the meaning and 
application of any of the provisions of this Agreement. 


12.4 The Grievance 
with pay for the act 
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forty-eight (48) hours after Step 1 above. If the griev- 
ance is not submitted in writing to Local Management 
within the forty-eight (48) hours (excluding Saturday 
and Sunday), no grievance shall be deemed to exist. The 
Union and Management will meet promptly and endeavor 
to settle said grievance. The settlement of grievances, 
made at this step, shall be set forth in writing and shall 
be signed by authorized representatives of management 
and the Union. 


12.6 If the above procedure has failed to settle the 
grievance, the controversy may, at the request of either 
party, be submitted to arbitration. The procedure for 
arbitration and the selection of the arbitrator shall be 
as follows: 


(a) Within ten (10) days from date of last meeting, 
the party requesting to arbitrate the controversy shall 
give written notice thereof to the other party, setting 
forth specifically said grievance. 


(b) Within five (5) days from receipt of such notices, 
the parties shall meet to select and agree upon an arbi- 
trator. In the event that the parties fail to agree on an 
arbitrator, the arbitrator will be chosen from a list of 
five (5) persons, experienced in the field of the subject 
to be arbitrated, supplied by the American Arbitration 
Association. 


(c) As promptly as possible after the arbitrator has 
been selected, he shall conduct a Hearing between the 
parties and consider the controversy submitted for his 
decision. Presentation of the controversy may at the 
diseretion of the parties take the form of written briefs, 
oral testimony, pertinent records, etc., and the arbitrator 
shall render in writing a report and decision to the Com- 
pany and the Union within fifteen days after completion 
of the presentation of the controversy. 
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(d) The Arbitrator shall have the jurisdiction and au- 
thority to interpret and apply the provisions of this 
Agreement with respect only to the controversy being 
arbitrated, but shall not have the authority to add to, 
take away from, alter or amend any of the provisions 
contained therein. 


(e) The decision of the Arbitrator shall be served upon 
the Company and the Union in writing, and shall be 
final and binding upon both parties. 


(f) Both the Company and the Union shall share 
equally the expenses of the arbitration proceedings. 


Article XII 


Discharge 
13.1 In the event an employee has been discharged or 
suspended, and he feels he has been unjustly dealt with, 
such discharge may be submitted as a grievance, subject 
to the provisions of Article XII of this Agreement. 


13.2 In the event it is established through the Griev- 
ance Procedure of Article XII of this Agreement, said 
employee has been discharged or suspended unjustly, the 
Company shall reinstate said employee without preju- 
dice and make him whole for all wages lost. 


Article XIV 


No Strikes or Lockouts 


14.1 The Union agrees that it will not call, authorize 
or sanction any strike, slowdown, walkout, or any other 
suspension of work-by the employees during the life of 
this Agreement, and the Company agrees that there will 
be no lockout. 
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Article XV 


Bulletin Boards 


15.1 The Company will provide a bulletin board near 
the time clock in the plant for the posting of notices by 
the Union of Union meetings, social activities, appoint- 
ments and elections. 


Article XVI 


Leave of Absence 


16.1 The provisions of this Article are for the purpose 
of maintaining uninterrupted seniority during authorized 
periods of absence without pay. 


16.2 An employee who has attained seniority may be 
allowed up to thirty (30) calendar days leave of absence 


without pay for personal reasons providing said employee 
requests such leave in writing from the Company and it 
is agreed to by the Company and the Union. If the rea- 
son for the requested leave is death or serious illness in 
the immediate family, such requested leave will be granted 
as a matter of right. 


16.3 One (1) additional period of thirty (30) days 
leave of absence may be granted an employee provided 
that the Company and Union agree to such additional 
period, and provided further said employee requests the 
extension before the currently granted period of thirty 
(30) days is up. 


16.4 Should an employee take employment elsewhere 
during his leave of absence without first securing joint 
approval of Management and the Union, he shall be con- 
sidered as having voluntarily terminated his employment. 
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16.5 Employees not to exceed two (2) from the Plant 
at any one period designated by the Union to attend to 
official Union business, shall be granted not more than 
three (3) weeks leave of absence at any one period upon 
written notice to the Company by the Union. 


16.6 Should any employee fail to report to work on the 
work day next following the termination of his leave of 
absence, such employee shall be considered to have ter- 
minated his employment unless he has a valid excuse for 
not so reporting. 


Article XVII 
Safety and Health 


17.1 The Company shall make reasonable provisions for 
the safety and health of its employees during the hours 
of their employment. Protective devices, special equip- 
ment and adequate facilities for sanitation, necessary to 
protect the employees and safeguard them from injury 
shall be provided. 


17.2 A joint safety committee shall be appointed or 
elected of equal number from the Union and Management, 
one member shall act as the chairman. They shall have 
the right to check on hazardous conditions throughout 
the plant and make recommendations for corrections of 
such hazardous conditions and shall make recommenda- 
tions for preventative measures to safeguard the employee 
from injury while working in premises. 


Article XVIII 


Jury Duty Pay 


18.1 All employees shall be paid wages amounting to 
the difference between the amount paid them for jury 
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service and the amount they would have earned at their 
basic hourly rate had they worked on such days at their 
regular jobs. The maximum jury duty pay for any work 
week shall be limited to forty (40) hours at the em- 
ployee’s straight time rate. 


Article XIX 


Pensions 


19.1 The Company shall provide pensions for all of the 
employees in the bargaining unit who have required 
twenty (20) years or more of seniority and the Plan will 
provide $5.00 per year of service for such employees. 

19.2 A disability pension plan must be worked out be- 
tween the Company and the Union. 


Article XX 


Miscellaneous 


20.1 The Company agrees that it will not work super- 
visory employees who are classed as supervisory personnel 
on work ordinarily performed by production workers 
which results in the lay-off of production workers. This 
will not preclude instructions of new or old employees by 
such supervisors on new or job changes. 


20.2 An employee injured in an industrial accident will 
get his straight time hourly rate for the straight time 
hours in getting medical care the day he was injured. If 
the attending doctor or nurse thinks he should not go 
back to work, he shall be paid for the rest of the day. 


20.3 A relief period of fifteen (15) minutes away from 
work will be permitted during each half shift. Also a 
fifteen (15) minute wash-up time will be granted before 
quitting time. 
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Article XXI 


Insurance and Hospitalization 


21.1 All employees and their dependents shall be pro- 
vided hospitalization and surgical benefits, the premiums 
for such benefits shall be paid entirely by the Company. 
The Union recommends Blue Cross and Blue Shield. 


21.2 The Company will provide life insurance for all 
employees in the bargaining unit, the amount of life in- 
surance shall be based on the employees’ yearly earnings, 
but in no event less than $5,000 per employee, and to be 
paid for by the Company. 


Article XXII 


Severance Allowance 


22.1 If, during the term of this Agreement, the Com- 
pany shall decide to close completely and permanently, 
the plant to close completely and permanently, the plant 
covered by this Agreement, employees whose jobs dis- 
continued or who are not transferred to another plant of 
the Company will be paid severance allowance on the basis 
of the following schedule: 
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Years of Accredited Weeks of Severance 
Service Allowance 


Less than 1 year 


—) 


® 


2 
2 
2 
2 
2 
3 
4 
5 
6 
7 
8 
9 


Article XXTII 


General Benefits 


23.1 Except as modified by this agreement, general 
benefits which have been established by the Company, 
shall be continued unless changed by mutual consent. 


Article XXIV 


Duration 


This Agreement shall be effective from 
and shal] continue in full force until 
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Thereafter this Agreement shall continue in full force 
and effect from year to year unless the Union shall notify 
the Company and/or the Company shall notify the Union 
by contacting the District Office of the United Steelwork- 
ers of America, located at 4302 Henderson Blvd., Tampa, 
Florida, in writing not less than sixty (60) days prior to 
the expiration of the term or any extended term of the 
Agreement of an intention to modify or terminate the 
Agreement. 


In Witness Whereof, the Company and the Union have 
caused this Agreement to be executed by their Officers 
thereunto duly authorized and their seals to be affixed as 
of this 


FLORIDA MACHINE & FOUNDRY COMPANY 
and FLECO CORPORATION 
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GENERAL COUNSEL’S EXHIBIT 9 


Agreement 
This Agreement, made and entered into this ... day of 
, 1966, by ahd between Florida 
Machine & Foundry Company and Fleco Corporation 
(hereinafter called the Company) and United Steelwork- 
ers of America (hereinafter called the Union). 


Article I 


Recognition of the Union 


The Company hereby recognizes the Union as the ex- 
elusive collective bargaining agent for its employees in 
the bargaining unit described as follows, to-wit: 

All production and maintenance employees, including 
truck drivers and warehousemen, employed by Flor- 
ida Machine & Foundry Company and Fleco Corpora- 
tion at Jacksonville, Florida; excluding office clerical 
employees, draftsmen, professional employees, guards 
and supervisors as defined in the Act. 


Article IT 


Management Rights 


A. The management of the Company’s plants and the 
direction of its working forces, including the right to 
establish new jobs, abolish or change existing jobs, in- 
crease or decrease the number of jobs, temporarily or 
permanently, change materials, processes, products, equip- 
ment, to subcontract any of the manufacturing, ware- 
housing and delivery, to discontinue, temporarily or 
permanently, in whole or in part, its business of manufac- 
turing and delivery, to increase or decrease the number of 


working hours per day or per week, shall be vested ex- 
clusively in the Company and not subject to arbitration. 
The Company shall be the sole judge of applicants for 
employment, their qualifications and physical fitness. Sub- 
ject to the provisions of this Agreement, the Company 
shall have the right to schedule and assign work to em- 
ployees to be performed, recall employees who are laid 
off, demote, suspend, discipline or discharge for any cause 
not in violation of this Agreement. 


B. In addition to items mentioned in Paragraph ‘A’, 
the Company reserves and retains in full and completely 
any and all management rights, prerogatives and priv- 
ileges, except to the extent that such rights, preroga- 
tives and privileges are specifically limited by this Agree- 
ment. Such management rights as the Company reserves 
in Paragraphs ‘‘A’? and ““B”’, and those rights which 
are not limited by this Agreement, shall not be subject 
to arbitration if this be provided for by this Agreement. 


Article I 


Company Rules 


The Company shall have the right to establish, main- 
tain and enforce, rescind, amend or change, reasonable 
rules and regulations, it being understood and agreed 
that such rules and regulations shall not be in conflict 
with the provisions of this Agreement. Current rules 
are attached hereto, marked Addendum ““B”? and made 
a part of this Agreement and accepted as reasonable by 
the Union. If a rule is changed or a new rule is estab- 
lished by the Company, the reasonableness of such 
changed or new rule must be made the subject of a 
grievance under the grievance procedure within two (2) 
weeks from the date of posting same or the Union will be 
conclusively presumed to agree that it is reasonable 
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within the meaning of this Agreement and it cannot 
thereafter be questioned. The Company shall post on its 
bulletin board and shall keep posted for at least two (2) 
weeks a written or printed copy of all such changed or 
new rules and regulations. Employees violating such 
rules may be disciplined by layoff without pay or dis- 
charged. 


Article IV 


Union Membership is Voluntary 


A. It is understood and agreed that each employee or 
prospective employee has the right to decide for himself 
whether or not he wishes to become a member of the 
Union and to make such decision freely and voluntarily, 
without any pressure, coercion or threats from any person. 


Union Activity 


B. The Union agrees that there will be no solicitation 
of membership or collection of dues from its members 
which in any manner will interfere with the work and 
duties of employees, or in production or proper operation 
of the Plants. 


Union Visitation 


C. An authorized representative of the Union shall be 
permitted to visit the office of the Company at all reason- 
able hours, and after notifying a representative of the 
Company designated by it for such purpose will be per- 
mitted to visit the Company’s plant during working hours 
to investigate any matter covered by this Agreement; but 
he shall in no way interfere with the progress of the 
work. Such permission shall not be unreasonably with- 
held by the Company. 
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Article V 


Hours of Work 


The standard work week will be forty (40) hours. The 
work week and pay period end on Sunday. All time 
worked to forty (40) hours per week will be paid at 
straight time. All time worked over forty (40) hours 
per week will be paid for at one and on -half (114) times 
the straight hourly rate. 


Article VI 
Seniority 


A. Seniority shall mean length of service from last em- 
ployment date and shall be established on a Plant de- 
partmental classification basis. In the event the Com- 
pany employs a group of applicants at the same time, 
Seniority shall be by alphabetical sequence of last name. 


If last names are identical, seniority shall be by first 
name. 


B. New employees shall be considered temporary and 
on probation until such employees have worked the as- 
signed and scheduled work time for such employees for 
ninety (90) working days and the Company accepts no 
responsibility if such probationary employee is laid off or 
released during such ninety (90) day period. At the end 
of the probationary period, employees shall be placed on 
the seniority list as of their hiring date and hour on 
which he actually reported to work, also showing classi- 
fication and rate of pay. 

C. In the matter of layoffs, rehiring, transfers and fill- 
ing of job vacancies in the working force, provided how- 


ever that ability as recognized by the Company shall be 
the factor in the selection of employees to be retained, 
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rehired or transferred relative ability being equal in the 
opinion of the Company, seniority shall prevail. Layoffs 
of not more than seven (7) working days and transfers 
of not more than five (5) working days shall be consid- 
ered temporary and may be made at the Company’s dis- 
cretion without regard to seniority. 


D. The Company will maintain up-to-date seniority 
lists which will be available to the Union. 


E. Seniority shall be broken for the following reasons: 
(1) Voluntary quit 
(2) Discharge for cause 
(3) Absence from work for three (3) consecutive 
days without permission or acceptable explanation. 
(4) Failure to report for work within three (3) 
days after being called back from layoff 


(5) Layoff or illness for a period of three (3) 
months or more, 


F. Employees who leave the bargaining unit to per- 
form supervisory duties shall continue to accumulate 
seniority, and if demoted or returned to the bargaining 
unit they shall have their accumulated seniority pro- 
vided that such employees shall have had at least one 
(1) or more years of seniority on the date of leaving 
the bargaining unit. 


Article VII 


Grievances 


A grievance is defined as a dispute between the Com- 
pany and its employees over the application, interpreta- 
tion or alleged violation of a specific provision of this 
Agreement. 
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Should an employee have any grievance, an earnest 
effort shall be made to adjust such grievance immediately 
in the following manner: 


A. Step No. 1: Within three (3) days after the occur- 
rence of the thing or event on account of which the em- 
ployee shall feel aggrieved, such aggrieved employee, 
accompanied by his steward and the department foreman 
shall attempt to adjust such grievance, 


B. Step No. 2: If such grievance is not adjusted under 
Step No. 1 above within two (2) days after the decision 
of the department foreman, the employee shall, within 
said two-day period, if he elects to further pursue the 
grievance, reduce such grievance to writing, giving all 
material facts and witnesses, which shall be signed by 
the aggrieved employee and dated. Such written state- 
ment shall immediately be referred to the Business Agent 
of the Union and Department Manager, who will attempt 
to adjust the grievance. 


C. Step No. 3: If such written grievance is not adjusted 
under Step No. 2 above within five (5) days from its 
submission to the Department Manager, the aggrieved 
employee and the Union may refer the matter to a Man- 
agement designee, who will attempt to adjust such writ- 
ten grievance within ten (10) days from the date of its 
receipt. 


D. Employees are not to leave their jobs for the purpose 
of investigating, presenting, handling or settling griev- 
ances. All such activities are to be done on off time of 
all employees concerned without pay from the Company. 
The Company will cooperate in this respect and will 
make available its representatives at mutually convenient 
times, 


E. Company prerogatives and reserved rights of man- 
agement shall not be subject to grievance procedure. 
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F. If time limitations set out in this Article are not 
observed or waived in writing by both Company and 
Union, the grievance in which such non-observance oc- 
curred shall be considered null and void and at an end. 


Article VIII 


Arbitration 


Any grievance which remains unsettled after having 
been fully processed through the grievance procedure 
pursuant to Article VII may be submitted to arbitration 
upon the written request of either the Company or the 
Union, provided such request is made within twenty (20) 
days after final decision of the Company and provided 
further the other party agrees to arbitrate the said griev- 
ance. 


If the parties cannot agree to arbitrate the dispute, 
then either party may resort to its economic power under 
the following terms and conditions: 


Ten (10) days after the answer is received denying 
a request for arbitration, either party may give written 
notice by registered mail declaring the No-Strike No- 
Lockout Clause inapplicable to the dispute between the 
parties as to the subject matter of the grievance only. 
Such written notice regarding said No-Strike No-Lockout 
Article shall be effective for a period of thirty (30) days 
after such notice declaring No-Strike No-Lockout Article 
inapplicable, as aforesaid, is received by the other party. 
The giving and receipt of said notice in reference to the 
No-Strike No-Lockout Article, or the institution of a 
strike or lockout pursuant thereto, will not in any way 
change, alter or affect any condition, agreement or re- 
quirement of this contract, except as specifically set forth 
in this Article, and the contract shall remain in full 
force and effect for its stated term in all other respects. 
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If the Union does not call a strike, and the Company 
does not institute a lockout during the thirty (30) day 
period following receipt of notice as stated above, then, 
in that event, the No-Strike No-Lockout Article auto- 
matically becomes effective again on the 31st day follow- 
ing receipt of said 30-day notice until again declared 
inapplicable under this Agreement, or until expiration 
of this Agreement, whichever occurs first. 


If the Union calls a strike or the Company institutes 
a lockout during the said 30-day period, the No-Strike 
No-Lockout Article shall continue inapplicable to said 
strike or lockout so long as said strike or lockout is 
effective and current. At the conclusion of the strike or 
lockout, upon agreement of the parties upon the disputed 
grievance, the No-Strike No-Lockout Article shall auto- 
matically become effective again. 


Rights of management not specifically limited by this 
Agreement are hereby reserved by the Company and 


shall not be subject to arbitration. 


Article IX 


Insurance 


The Company agrees to maintain the current insurance 
program now in effect upon the same terms and condi- 
tions. 


Article X 


Absenteeism and Tardiness 


A. An employee must not be absent or late for work 
without securing permission from the Department Fore- 
man not later than the day before an expected absence 
or tardiness. The reason for absence or tardiness shall 
be stated to the Department Foreman who shall grant 
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permission only in cases of illness or other emergency 
or necessity. Illness shall be evidenced by a doctor’s 
certificate. 


B. In emergencies that arise after the employee has 
left work, he must telephone or otherwise notify the De- 
partment Foreman and give the cause and probable length 
of absence or tardiness. 


C. Any employee violating any of the above provisions 
may be disciplined by layoff or for continued or repeated 
violation, may be discharged. 


Article XT 


No Strike Clause 


A. The Union will not cause or engage in, or permit 
its members to cause or engage in, nor will any member 
of the Union take part in any strike, sit-down, stay-in, 
slow-down, picketing or sympathy strike in or upon prem- 
ises or equipment of the Company, or against the company 
upon other premises or equipment, or any curtailment, 
restriction or interference with work of the Company or 
its agents, servants or employees, nor advise such action 
to its members or any other person. 


B. Any employee participating in any action contrary 
to this Article may be disciplined by the Company by 
layoff or discharge in the discretion of the Company. 


C. The Company agrees that it will not cause a lockout 
of employees during the life of this Agreement. It is 
understood and agreed that a lockout means a voluntary, 
complete cessation of operations of the Company to pre- 
vent employees from working. “2 


D. For violation of this Article, the parties consent 
to the entry of a state court consent temporary restraining 
order without necessary legal notice against the offending 
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party. Before this Section is invoked, the offending party 
shall be notified immediately of the violation. 


E. The parties agree that in the event of a breach of 
the Union’s no-strike promise contained in this Article, 
such breach shall not be referable to the grievance pro- 
cedure herein, but shall be the subject of a suit or action 
in federal or state court at the Company’s discretion. 


F. If a strike occurs in violation of this Article, the 
Company shall not be required to discuss the dispute 
in question, or any other matter or grievance, while such 
strike is in effect. 


Article XII 


Contract Constitutes Entire 
Agreement of Parties 


The parties acknowledge and agree that during the ne- 
gotiations which resulted in this Agreement, each had 


the unlimited right and opportunity to make demands 
and proposals with respect to any subject or matter in- 
cluded by law within the area of collective bargaining 
and that all the understandings and agreements arrived 
at by the parties after the exercise of that right and op- 
portunity are set forth in this Agreement. Therefore, the 
Employer and the Union, for the life of this Agreement, 
each voluntarily and unqualifiedly waives the right to 
request or require further collective bargaining, and each 
agrees that the other shall not be obligated to bargain 
collectively with respect to any matter or subject not 
specifically referred to or covered by this Agreement, 
whether or not such matters have been discussed, even 
though such subjects or matters may not have been 
within the knowledge or contemplation of either or both 
parties at the time that they negotiated or signed this 
Agreement. This Agreement contains the entire contract, 
understanding, undertaking and agreement of the parties 
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hereto and finally determines and settles all matters of 
collective bargaining for and during its term, except as 
may be otherwise specifically provided herein. 


Article XDI 


Vacations 


A. Employees who have been continuously in the em- 
ploy and service of the Company for one (1) year shall 
receive one (1) week’s vacation with pay. Vacation pay 
will be for forty (40) hours at the employee’s straight- 
time hourly rate. 


B. Employees who have been continuously in the em- 
ploy and service of the Company for five (5) years shall 
receive two (2) weeks’ vacation with pay. Vacation pay 
will be eighty (80) hours at the employee’s straight- 
time hourly rate. 


C. Employees who have been continuously in the em- 
ploy and service of the Company for ten (10) years shall 
receive three (3) weeks’ vacation with pay. Vacation pay 
will be 120 hours at the employee’s straight-time hourly 
rate. 


D. To qualify for a paid vacation, the employee must 
have worked at least 1800 straight-time hours during the 
preceding anniversary year. 


E. Vacations will be taken at such times during the 
year as selected by the Company. 


F. The provisions of this Article shall not apply in the 
case of an employee whose employment is terminated by 
resignation or discharge prior to qualifying for his va- 
cation. 
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Article XIV 


Holidays 
The following days are considered as paid holidays: 
1. New Year’s Day 
2. Memorial Day 
3. Fourth of July 
4. Labor Day 
d. Thanksgiving Day 
6. Christmas Day 
All employees shall receive eight (8) hours pay if no 
work is performed on the above-named holidays. If work 
is performed on the above-named holidays, the employee 
shall receive stright-time for actual hours worked, plus 
holiday pay. To qualify for holiday pay, the employee 
must work the Plant scheduled work day before and after 
the said holiday. Holiday pay for time not worked shall 
not be counted for overtime pay. 


Article XV 


Break Periods 


Employees shall receive a paid ten (10) minute break 
period during each one-half segment of their work day. 


Article XVI 


Bulletin Board 


The Company agrees that notices and announcements 
having to do with official Union business may be posted 
upon the Plant bulletin boards after the Plant Manager’s 
approval. This section is not to be construed to permit 
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posting of any political, advertising or controversial mat- 
ter on bulletin boards or elsewhere on the Company’s 
property. 


Article XVII 


Miscellaneous 


A. Safety—The Company will make reasonable provi- 
sions for the safety and health of the employees at the 
Plant during the hours of their employment. 


B. Military Clause—The parties hereto agree that the 
Company will comply with the Selective Service and 
Training Act and amendments thereto. 


Article XVIII 


Physical Examinations 


Any medical examination requested by the Company 
shall be promptly complied with by all employees, pro- 
vided however, the Company pays for all such required 
medical examinations. If the employee does not comply 
with a request by the Company for a medical examina- 
tion, such employee shall be suspended until he complies. 


Article XIX 


Job Classifications and Wage Rates 
To Be Negotiated. 


Article XX 


Work by Supervisors 


Foremen and supervisors may continue to perform such 
work as they have customarily performed in the past. 
Other than this work, foremen or supervisors will not 
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perform any work usually done by employees in the bar- 
gaining unit except to demonstrate the manner in which 
the work is to be done, or in the event of a breakdown 
or for the temporary relief of an employee in cases of 
emergency or Act of God or when assisting a group of 
employees, 


Article XXI 


Leaves of Absence 


A. The provisions of this Article are for the purpose of 
maintaining uninterrupted seniority during authorized 
periods of absence without pay. 

B. Employees will be allowed up to thirty (30) calen- 
dar days leave of absence without pay for personal rea- 
sons, provided said employee requests such leave in writ- 
ing from the Company and conditions permit. If the 
reason be of emergency nature—death or serious illness 
in the immediate family (wife, children, brother, sister, 
mother, father, mother-in-law, father-in-law), such re- 
quested leave will be granted regardless. Such emergency 
leave shall be up to but not exceeding ten (10) days. 


C. Additional periods of up to thirty (30) days may 
be granted an employee Provided there is good reason 
and the Company agrees to such additional periods or 
period, and provided further said employee requests the 
extension before the currently granted period of thirty 
(30) days is up. 


D. Should an employee take employment elsewhere dur- 
ing his leave, he shall be considered as having voluntarily 
terminated his employment with the Company. 


E. Employees, not to exceed two (2) at any one time, 
nor one (1) from any department, designated by the Union 
to attend to official Union meetings or conventions, shall 
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be granted a leave not to exceed seven (7) days at any 
one (1) period, upon written notice to the Company by 
the Union. 


Article XXII 


Reporting Pay 


An employee who reports to work at his regularly 
scheduled time who has not been notified not to report 
shall be given at least two (2) hours work or be given 
at least two (2) hours pay in lieu thereof, except when 
no work is available because of mechanical failures or 
similar cause beyond the control of the Company, or an 
Act of God. 


Article XXII 


The Company agrees to provide washing facilities, in- 
cluding lockers, soap and towels. Present facilities are 


considered adequate. 


Article XXIV 


Protective devices and equipment. shall be available to 
employees upon present terms and conditions. Present 
equipment is considered adequate. 


Article XXV 


Duration 


A. This Agreement shall be effective on the date of the 
signing hereof and shall continue in full force and effect 
to and including Thereafter, this 
Agreement shall continue in full force and effect from 
year to year unless either party hereto shall notify the 
other in writing not less than sixty (60) days prior to 
the expiration of the term or any extended term of the 
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Agreement of an intention to modify or terminate this 
Agreement. After receipt of said notice, negotiations 
shall commence not later than thirty (30) days before 
the expiration of this Agreement or any renewal thereof, 
and if such modifications are not completed prior to the 
expiration of the term of this Agreement, it shall remain 
in effect for an additional period of thirty (30) days, 
after which it may be terminated by either party by giv- 
ing fifteen (15) days’ written notice to the other party. 


B. It is understood and agreed that in the event of 
any notices referred to in Paragraph A of the intention 
to modify this Agreement, that any disagreement or dis- 
pute arising therefrom shall not be subject to arbitration 
except by mutual written agreement of all parties. 

In Witness Whereof, the parties hereto, by their duly 
authorized representatives, have affixed their signature 
the day and year first-above written. 

Florida Machine & Foundry Company and 
Fleco Corporation 


Addendum ‘‘B”’ 


Company Rules 


We wish to call to your attention certain Company rules. 
These are listed below. Enforcement of these rules will 
be as follows: 


Major Company Eules 


Any employee who commits any of the following pro- 
hibited acts may be laid off without pay or immediately 
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discharged in the discretion of the Company, depending 
upon the facts in the individual case: 


1. Spoiling work willfully, sabotage, defacing, damaging 
or destroying Company property or the property of other 
employees. 


2. Removal of safety devices or guards on machines or 
equipment without permission. 


3. Stealing property of an employee or the Company. 


4, Bringing in or drinking intoxicating liquor on plant 
premises or reporting for work under the influence of 
alcohol. 


5. Conviction of a crime, the nature of which would be 
calculated to render the employee undesirable as an as- 
sociate or coworker. 


6. Punching another employee’s time card or falsifica- 
tion of a time card or any other Company record. 


7. Refusal to obey a direct instruction, insubordination, 
or unsatisfactory customer contact. 


8. Sleeping on duty. 
9. Smoking in posted prohibited areas. 
10. Wage assignment. 


11. Provoking or being the aggressor in a fight on Com- 
pany property. 


12. Leaving the Plant during working hours without 
proper authorization by Foreman or Plant Superintendent. 


Minor Company Rules 


Minor offenses are those of a less serious nature which 
subject the employee to a reprimand or penalty. For the 
first violation of any of these rules, the employee shall 
receive a warning notice; for the second violation of any 


—115— 


of these rules, the employee may be suspended from work 
without pay for up to and including two (2) weeks; and 
for the third violation of any of these rules in 15 month 
period, the employee shall be discharged: 


1, 


Inefficiency, incompetency, neglect of work and/or de- 
fective workmanship. 


Injuring other people, equipment, tools, materials or 
supplies through carelessness or negligence. 

Stopping work before quitting time, washing or pre- 
paring to leave before proper time. 

Fighting, running, playing practical jokes, throwing 
things, pushing people, or other horseplay. 

The use of profane, abusing or threatening language. 


Violations of safety or sanitation rules and regula- 
tions. 


Gambling or raffling on Company property. 

Leaving job, department, without being properly re- 
lieved by the foreman. 

Possession of dangerous or illegal weapons on Com- 
pany property. 


. Absence or tardiness from work without an excuse ac- 


ceptable to the Company. 


- Employees shall enter the Plant Premises only during 


their regular working hours. Admittance at other 
times is permissible only after obtaining the permis- 
sion of the Foreman. 


. Operating equipment, riding on trucks, dollies, car 
loaders, lift trucks, trains or other mobile equipment 
unless assigned to such duty by supervisors. 


. Solicitation for membership, pledges, subscriptions or 


the unauthorized collection of Money or circulation 
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of petitions or conducting any outside business on the 
Company’s time without permission of the Plant Man- 
ager. 

. Failure to be at work stations ready and prepared 
to start work at the beginning of shift. 


. Accepting other employment which in any way inter- 
feres with employment by the Company. 


. Sale or distribution of articles on the Company prop- 
erty without the specific permission of the Manage- 
ment. 


. Making loans to fellow employees for profit. 


. Felony off the premises. Any employee charged with 
a felony shall be suspended without pay during the 
investigation and pending trial of said charge and 
shall be discharged if convicted. 


. Failure to report any injury immediately to the fore- 
man in charge. 


. Failure to properly punch time card. 


GENERAL COUNSEL’S EXHIBIT 10 
Submitted Jan. 25, 1967 


Seniority 

Section 1. For the purpose of this Agreement, the 
‘plant service’? of an employee at each plant shall be 
defined as his service from his most recent date of hire 
into the plant bargaining unit covered by this Agreement 
until termination. 

Section 2. Departmental seniority of an employee is 
computed by years, months, and days from the time the 
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employee is permanently assigned or transferred to his 
department, except as is provided in Sections 2 and 3 of 
Permanent Transfers, 

Section 3. Departmental seniority and plant service 
shall be used and applied only for the purposes specified 
in this Agreement, 

Section 4. Departmental seniority shall accumulate dur- 
ing absence only under the following conditions: 

(a) during layoff from the employee’s department; 

(b) during leaves of absence granted in accordance 
with the provisions of Military Service; 

(¢) during approved vacations; 

(d) during authorized leaves of absence granted in 
accordance with the provisions of Leave of Absence; 

(e) during time served on jury duty. 

Section 5. An employee shall be considered terminated 
and shall lose his seniority and plant service, together 
with all rights inherent thereto under this Agreement 
if he: 


(a) quits; 

(b) is discharged for cause including being absent 
for five (5) consecutive worki & days without notify- 
ing the Company; 

(c) is laid off in excess of one (1) year in any one 
layoff; 


(d) overstays a leave of absence except where the 
employee can prove his failure to report on time 
was justifiable; 

(e) fails to comply with the requirements of the 
recall provisions of Recall’ to Employment; 

(f) engages in other employment while on leave 
of absence without the mutual consent of the Com- 
pany and the Union. 
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Company’s time without permission of the Plant Man- 
ager. 
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to start work at the beginning of shift. 
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erty without the specific permission of the Manage- 
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Seniority 

Section 1. For the purpose of this Agreement, the 
‘plant service’? of an employee at each plant shall be 
defined as his service from his most recent date of hire 
into the plant bargaining unit covered by this Agreement 
until termination. 

Section 2. Departmental seniority of an employee is 
computed by years, months, and days from the time the 


—i117— 


employee is permanently assigned or transferred to his 
department, except as is provided in Sections 2 and 3 of 
Permanent Transfers, 

Section 3. Departmental seniority and plant service 
shall be used and applied only for the purposes specified 
in this Agreement, 

Section 4. Departmental Seniority shall accumulate dur- 
ing absence only under the following conditions: 

(a) during layoff from the employee’s department; 
(b) during leaves of absence granted in accordance 
with the provisions of Military Service; 
(c) during approved vacations; 
(d) during authorized leaves of absence granted in 
accordance with the provisions of Leave of Absence; 
(e) during time served on jury duty. 
Section 5. An employee shall be considered terminated 


and shall lose his seniority and plant service, together 
with all rights inherent thereto under this Agreement 
if he: 

(a) quits; 


(b) is discharged for cause including being absent 
for five (5) consecutive working days without notify- 
ing the Company; 

(¢) is laid off in excess of one (1) year in any one 
layoff; 

(d) overstays a leave of absence except where the 
employee can prove his failure to report on time 
was justifiable; 

(e) fails to comply with the requirements of the 
recall provisions of Recall’ to Employment; 

(f) engages in other employment while on leave 
of absence without the mutual consent of the Com- 
pany and the Union. 
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Section 6. Departmental seniority rosters of all em- 
ployees showing names, proper dating and plant service 
shall be posted in places accessible to the employees af- 
fected and a reasonable number of copies shall be made 
available to the Union. The rosters shall be revised in 
January, April, July and October of each year. 


Section 7. When two (2) or more employees have equal 
departmental seniority, the question of their relative de- 
partmental seniority shall be determined according to 
their plant service. In the event the Company employs a 
group of applicants at the same time, seniority shall be 
by alphabetical sequence of last name. If last names are 
identical, seniority shall be by first name. 


Section 8. Any employee may exercise his depart- 
mental seniority to fill a vacancy on a shift within his 
classification which he prefers within his department. He 
shall not be permitted to exercise this preference on 
rotating shifts more often than once every six (6) months. 


Lines of Progression 


The lines of progression already mutually established 
or which may later become necessary to mutually estab- 
lish shall be considered a part of this Agreement. The 
lines of progression shall be subject to mutual review and 
necessary changes at any time during the life of this 
Agreement by plant management and the local Union at 
each plant. 


Promotions—Filling of Permanent Vacancies 


Section 1. Promotions and filling of permanent va- 
cancies shall be made on the basis of departmental 
seniority provided the employee has the ability and physi- 
cal fitness to perform the required work. 


Section 2. (a) When filling a new job classification or 
a@ permanent vacancy in any line of progression, con- 
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sideration shall first be given to the employees within 
all of the job classifications (considered together) above 
the existing vacancy or new job classification in the same 
line of progression, in the order of greatest departmental 
seniority, provided the employee has the ability and 
physical fitness to perform the required work; second, 
consideration shall be given to the employees within the 
other job classifications, if any, which are in the same 
step as and which are connected with the existing va- 
cancy or new job classification in that line of progression; 
third, consideration shall be given to the employes within 
the job classification below the existing vacancy or new 
job classification, and successively thereafter in each 
descending step in that line of progression. Such con- 
sideration in the said same step and in each step below 
the permanent vacancy or new job classification shall be 
given in the order of greatest departmental seniority 
within each respective job classification, provided the 
employee has the ability and physical fitness to perform 
the required work. If such a vacancy or new job classi- 
fication cannot be filled from employees within the same 
line of progression or from those who have been laid 
off from that line of progression, consideration shall next 
be given to those employees who are in the laborer classi- 
fication which is in or is attached to that department. 
The consideration to be given in the laborer classification 
shall be in the order of greatest departmental seniority 
where the laborer classification is in the same depart- 
ment; but where the laborer classification is in a Labor 
Pool attached to that department, the consideration shall 
be in the order of greatest plant service, except that any 
employees in such Pool who have any departmental 
seniority in the department involved shall be given con- 
sideration in the order of their departmental seniority 
before consideration is given to other employees in that 
Labor Pool. 
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Section 2. (b) If the permanent vacancy or new job clas- 
sification is not in a line of progression, it shall be filled 
in accordance with Section 1 above. 


Section 3. Any employee selected to fill a permanent va- 
cancy or new job classification shall be given a trial on 
the job. The employee’s failure to fill the new job or 
vacancy satisfactorily shall not penalize him with any loss 
of seniority in the job classification from which he came 
and he shall be restored to it. 


In the event the senior qualified bidder fails to fill the 
vacancy or new job, the next senior bidder will be given 
the opportunity. In the event the second bidder fails to 
fill the job, the Company may then fill the job at its dis- 
cretion giving first consideration to employees within the 
department. 


It is agreed that once a successful bid is made, employee 
shall remain on new job for at least six (6) months unless 


another higher rated job becomes available and no other 
employee bids for same. 


Section 4. When a new job classification is created or a 
permanent vacancy occurs within any department, it shall 
be posted in the department for a period of three (3) days, 
excluding Saturdays, Sundays and holidays so that em- 
ployees who may be eligible for the vacancy may apply 
for the job. The consideration to be given to employees 
in filling of permanent vacancies and new job classifica- 
tions shall be given to eligible employees in accordance 
with Section 2 above among those employees who apply 
for the job within the said three (3) days posting period. 


Should an employee be absent from work under any of 
the provisions of this Agreement (except those laid off in 
a reduction of forces) in the time prescribed in this bid- 
ding procedure, he may, if he so chooses, delegate to an- 
other employee the authority to bid for him for any va- 
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cancy in which he is interested. Such authority when 
vested shall be recorded in writing with the Personnel 
Department. The employee exercising this authority shall 
sign the name of the absent employee and shall initial the 
signature with his own initials as proof of the vested 
authority. 


Reduction in Force 


Section 1. When a reduction of forces is necessary, the 
Company will post the names of the employees to be laid 
off three (3) days, excluding Saturdays, Sundays and hol- 
idays, prior to such reduction unless cancellations of or- 
ders, changes in customers’ requirements, breakdown, ac- 
cidents, or other emergency makes such notice impossible. 
A copy of the posted list of employees to be laid off will 
be given to the local Union at the time of the posting. 
Any question or grievance arising from such reduction of 
forces shall be presented within the three (3) day period 


of any such notice, if possible. 


Section 2. (a) When a reduction of forces occurs in any 
job classification in a line of progression, the employees 
affected will be demoted from each job classification in the 
line of progression in the reverse order of their depart- 
mental seniority. If an employee is laid off from his line 
of progression, he may enter the laborer classification 
which is in or is attached to his department by replacing 
any employee in such laborer classification with less plant 
service. 


(b) Employees on a job classification not in a line of 
progression shall be laid off in the reverse order of their 
departmental seniority provided the senior employees are 
qualified to perform the work, except that the laid-off em- 
ployees may enter the laborer classification which is in or 
is attached to their department by replacing any employ- 
ees in such laborer classification with less plant service. 
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When a reduction of forces occurs in any laborer classi- 
fication, the employees shall be laid off in reverse order of 
their plant service. 


Section 3. An employee may elect to be laid off from the 
plant in lieu of being demoted in a reduction in force. In 
such case, the Company shall notify the employee to re- 
turn to work only if work is available on the job from 
which the employee was laid off; if the employee should 
desire to return to work at any lower-rated jobs to which 
he may be entitled, he shall be required to notify the Com- 
pany in writing of his intention and he shall be recalled 
at the first opportunity to which his seniority shall entitle 
him. 


Recall to Employment and Restoration of Forces 


Section 1. Employees recalled for work in the laborer 
or general helper classifications shall be recalled from lay- 
off in the order of their plant service. 


Section 2. When a restoration of forces occurs in any 
job classification other than laborer or general helper, the 
employees previously removed from that job classification 
in a reduction in force shall be returned to that job clas- 
sification in reverse order of their previous removal. 


Section 3. The following procedure shall be used in re- 
calling an employee to work: 
(a) by telephone, if such telephone is listed with 
the Company; 
(b) by telegram or certified letter. 
The Company on request will furnish the Union with a 
list of employees and the method by which they have been 
recalled. 


Section 4. It shall be the responsibility of all employees 
to furnish the Company with their proper mailing address 
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and telephone number, if any, and to keep such address 
current at all times. 


Section 5. An employee receiving notification of a recall 
to employment must within three (3) days after the re- 
ceipt of such notification by the employee, advise the Com- 
pany whether he intends to return to work and must re- 
port for work within seven (7) days additional, or a total 
of ten (10) days from the date of receipt of notification, 
except that for reasonable cause an employee shall have a 
right to waive one recall to work. 


Section 6. In the event there are employees on layoff 
and a job opening occurs, the Company will recall laid-off 
employees before hiring any new employees. 


Permanent Transfers 


Section 1. Any employee who transfers to another de- 
partment on a permanent basis shall lose his previous de- 
partmental seniority and his departmental seniority shall 
begin in the new department from the time he is perma- 
nently transferred to the new position. 


Section 2. When the Company combines departments or 
any portions thereof, causing employees to be permanently 
transferred to the combined department, departmental se- 
niority of the employees transferred to the combined de- 
partments shall be established therein by merging (not 
dovetailing) their respective departmental seniority for- 
merly held by each of them in their former departments. 
In such cases, if only a portion of a department is in- 
volved the employees affected may elect to remain in their 
old department or permanently transfer to. the combined 
department. 

Section 3. When the Company separates an existing de- 


partment into two (2) or more departments, causing em- 
ployees to be permanently transferred to the departments 
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thus created, the previously accumulated departmental 
seniority of such employees shall be transferred with them 
and established in the departments thus created. 


Temporary Vacancies and Assignment 


Section 1. Employees regularly assigned in one depart- 
ment shall not be assigned on a temporary basis to any 
other department except in cases of emergency or where 
other qualified employees are not present and available in 
the department in which the work is to be performed to 
fill the temporary vacancy or when there is a lack of work 
in the department in which the transferred employee is 
regularly assigned. | 


Section 2. If an employee is temporarily assigned to a 
job other than his own he shall be paid at the rate of the 
job to which assigned or at the rate of his regular job, 
whichever is higher. 

Section 3. In all cases of filling of temporary vacancies 
with employees in the same department the Company shall, 
to the greatest degree consistent with efficiency of the op- 
eration and the safety of the employees, recognize the 
preferences of the employees within the department; in 
order of their seniority before any transfers are made from 
other departments. 


GENERAL COUNSEL’S EXHIBIT 11 
Submitted Jan. 25, 1967 


Grievance Procedure 
Replacing 12.1 thru 12.5 of Union Proposal 


12.1—The Company will recognize a Grievance Commit- 
tee elected by the Union members of not more than six 
(6) members, one of whom shall be the Chairman. 
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12.2—The Union agrees it will advise the Company in 
writing of the names of its Officers and Grievance Commit- 
teemen and upon change will advise the Company of such 
change. 

12.3—Members of the Grievance Committee shall be af- 
forded time off with pay for the actual time lost on their 
shift investigating grievances and attending grievance 
meetings with the Company. 


12.4—A grievance is defined as any dispute between the 
parties as to the meaning and application of any provision 
of this Agreement. 


12.5—Should any employee have any grievance, an ear- 
nest effort on the part of both parties shall be made to set- 
tle such grievance immediately in the following manner: 
Step +1—Any employee having a grievance shall, 
after receiving permission from his foreman, take up 
said grievance with the Grievance Committeeman. 
Any grievance not reported within five (5) working 
days after the same occurs, shall no longer be con- 
sidered a grievance. The foreman and the Grievance 
Committeeman and the grievant will make an earnest 
effort to settle the grievance promptly, and the fore- 
man will give an answer within twenty-four (24) 
hours from the time the grievance was reported. 
Step +2—If the grievance is not settled in Step #1 
above, within two (2) working days after the decision 
of the department foreman the grievance shall be re- 
duced to writing and the Grievance Committeeman 
and the Grievance Committee Chairman and the griev- 
ant shall meet with the Department Manager in an 
attempt to resolve the grievance. If the grievance 
is not submitted in writing within forty-eight (48) 
hours (excluding Saturday and Sunday) no grievance 
shall be deemed to exist. Department Manager will 
give answer in writing within two (2) working days. 
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Step +3—If grievance is not settled in Step 2 
above, a meeting shall be arranged between a Man- 
agement representative and the representative of the 
International Union along with the grievant and the 
Grievance Committee of the Local Union within five 
(5) working days from the receipt of answer in Step 
2. The Union and the Company will meet promptly 
and endeavor to settle said grievance. The settlement 
of grievance made at this step, shall be set forth in 
writing and signed by authorized representatives of 
both the Company and the Union. 


GENERAL COUNSEL’S EXHIBIT 12 
2/7/67 
Seniority Submitted 
(C.) Promotions, layoffs, transfers and filling of perma- 


nent job vacancies shall be made on the basis of seniority 
provided the employee has the ability and physical fitness 
to perform the required work. 


I. New jobs and job vacancies shall be advertised for 
bid on plant bulletin boards for a period of three (3) work 
days. 


Il. During the bidding period the Company may fill the 
new or vacant job with a qualified employee. 


TI. In the event an employee is transferred to a differ- 
ent job for the convenience of the Company, he shall be 
paid at the rate of his regular job or at the rate of the 
job to which he is transferred, whichever is higher. 


IV. Layoff of an entire department or individual trans- 
fers either of which last for not over five (5) working days 
may be made without regard to seniority. 
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GENERAL COUNSEL’S EXHIBIT 13 


(Letterhead of United Steelworkers of America, 
District 36, Birmingham, Alabama) 
March 1, 1967 


Mr. Otto R. T. Bowden, Attorney 
1056 Hendricks Avenue 
Jacksonville, Florida 


Re: Florida Machine and Foundry 
Dear Mr. Bowden: 


Along with the Union Negotiating Committee, I have 
reviewed the Company’s bargaining position as of Febru- 
ary 22, 1967. It has been considered by the membership. 
Moreover, the Union has evaluated the Company’s ne- 
gotiating posture since the outset of our many fatile meet- 


ings with the Company representatives. 


The Union is left with a single conviction: the Company 
has been attentive to its legal poise in attempting to es- 
tablish bargaining effort rather than to its obligation 
to bargain in actuality. 


The Company’s last offer does not respond to several 
areas of the Union’s legal and moral responsibilities to 
its membership. As Company counsel, you are well 
aware of those areas. 


You are hereby advised that I have filed charges against 
the Company for failure to bargain in good faith and, 
further, that the Union has initiated a strike in support of 
those charges. 


Finally, you are informed that the Union stands ready 
to continue its efforts to bargain with the Company in a 
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sincere attempt to reach a fair and honorable agreement 
for all concerned. I urge an early meeting. 


Yours truly, 
/s/ W. T. Edwards 
W. T. Edwards 
Staff Representative 
WTE:jhg 
ec: Mr. Howard Strevel 
ec: Mr. Pat Burke 
ec: Mr. James Nash 
ec: National Labor Relations Board 
ee: Federal Mediation and Conciliation Service 


GENERAL COUNSEL’S EXHIBIT 14 
(Letterhead of Hamilton & Bowden, 
Jacksonville, Florida) 
March 6, 1967 


Mr. W. T. Edwards 

United Steelworkers of America 
P. O. Box 18144 

Tampa, Florida 33609 


Re: Florida Machine and Foundry Company 
Dear Mr. Edwards: 


Reference is made to your most recent letter in regard 
to the negotiations between your union and the Company. 


In the first place, I do not feel that the meetings have 
been futile notwithstanding the fact that the union has 
used four separate negotiators which necessarily results 
in lost motion in any continuing matter. 
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We have resolved all items between the union proposal 
and the Company proposal with the exception of the 
following: 

A. Economic Items— 
Wages—Company offers 8¢; union demands 20¢ 
Daily overtime 
Holidays (1 additional) 
Insurance—Union proposal for Company to pay 
all cost. 
B. Non-Economic— 
1—Arbitration—question of language 
2—No strike—question of language 
3—Seniority—Believe we are in agreement 
4—Physical Exam 
5—Company Rules 
6—Intent and Purpose Clause 
(dependent on Arbitration Clause) 
7—Check Off (This to be resolved in package). 

We pointed out to you that clauses objected to by you 

had been acceptable to Steelworkers Union in other ne- 


gotiations and in fact with other unions and therefore 
were not unique in their respective areas. 


I read with interest your conclusions about the nego- 
tiations and I must for the record state that I disagree 
with you. I am of the opinion that your comments would 
be the same in every instance in which yon did not re- 
ceive all of your demands. Negotiations consists of good 
faith bargaining rather than total capitulation which 
you indicate is your criteria. 


At our last meeting, my notes reflect that the meeting 
was adjourned and no future date set at your suggestion. 
Another meeting was subject to call from either party or 
the Federal Mediator. 
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The Company is agreeable to a meeting at any mutually 
agreeable time. I am enclosing a copy of this letter to 
the Federal Mediation and Conciliation Service, Mr. Nat 
Kazin, for his information. I assume Mr. Kazin will ar- 
range the next meeting. 


Very truly yours, 
/s/ O. R. T. Bowden 
O. R. T. Bowden 
ORTB:Im 


cee: Mr. Nat Kazin 
National Labor Relations Board 
Mr. T. M. Madison 
Mr. T. W. Peacock 
Mr. W. H. Pearsall 


GENERAL COUNSEL’S EXHIBIT 15 


(Letterhead of United Steelworkers of America, 
District 36, Birmingham, Alabama) 


March 21, 1967 


Mr. O. BR. T. Bowden 
Attorney at Law 

1056 Hendricks Avenue 
Jacksonville, Florida 32207 


Re: Florida Machine and Foundry 


Dear Mr. Bowden: 


The Union still hopes to settle the current labor dispute 
at the above named Company. Such a settlement can 
be reached by the early recognition by the Company that 
the Union’s designated issues do not threaten either 
the rights of management nor the Company’s competitive 
position in the market. 


—131— 


What is threatened in the Company’s contractual offer 
is the existence of a successful Local Union which would 
be able to present itself at the bargaining table in the 
future. 


We of the Union realize, of course, that the Company 
has, thus far in negotiations, tried to make certain that 
the Union would not be able to fonction in any con- 
tractual relationship. A strike resulted. 


In an effort to demonstrate the Union’s good faith, 
I have withdrawn the 8 (a) (5) charge, even though I 
am convinced of its merit, with the hope that the Com- 
pany will take a new look at the few items preventing 
agreement. 


In order to facilitate negotiations, I request that you 
prepare an up-to-date offer which incorporates the Com- 
pany’s most recent views on its proposed language of 
settlement. The Company’s proposed agreement of De- 
cember 19, 1966, has been modified somewhat and the 
Union’s copies are crowded with marginal notes. 


Finally, I suggest another meeting of the parties at an 
early date in order to try once more to resolve the few 
outstanding issues. 


You may contact me or Mr. Kazin. 
Very truly yours, 


W. T. EDWARDS 
Staff Representative 


ec: Mr. Howard Strevel 
: Mr. Pat Burke 
: Mr. James Nash 
: FMCS (Jacksonville) 
NLRB 
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GENERAL COUNSEL’S EXHIBIT 16 


(Letterhead of Hamilton & Bowden, Jacksonville, Florida) 


March 28, 1967 
Mr. W. T. Edwards 
United Steelworkers of America 
4302 Henderson Boulevard 
P. O. Box 18144 
Tampa, Florida 33609 


Re: Florida Machine and Foundry Company 
Dear Mr. Edwards: 


I am in receipt of your recent letter in which you tried 
to embellish the demands of the union and downgrade 
the sound positions taken by the Company. Such literary 
window dressing cannot obviate thé true facts which 
will prevail in the end as surely as night follows day. 


I am somewhat puzzled by your request for ‘‘an up- 
to-date’? offer which incorporates the Company’s ‘‘most 
recent view’? on contract proposals. Inasmuch as our 
current view is the same as our stated position at the 
March 14, 1967 meeting, I am at a loss as to how to 
attempt to comply with your request. Perhaps additional 
explanation from you would clear up the matter. 


In the meanwhile, I would like to be advised if the 
union position on the open items is still the same as 
stated by you at our last meeting. Your comments will 
be appreciated. 


Very truly yours, 

/3/ O. R. T. Bowden 

ORTB:lm O. BR. T. Bowden 
ec: Mr. T. M. Madison 
Mr. T. W. Peacock 
Mr. W. H. Pearsall 
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GENERAL COUNSEL’S EXHIBIT 17 
(Letterhead of United Steelworkers of America, 
District 36, Tampa, Florida) 

April 3, 1967 


Mr. O. R. T. Bowden, Attorney at Law 
1056 Hendricks Avenue 
Jacksonville, Florida 32207 


Re: Florida Machine & Foundry Co. 


Dear Mr. Bowden: 


I have read your letter of March 28, 1967, and have 
taken note of its poetic overtones. I have never been 
accused of embellishment and literary window dressing, 
unless such charges were made sometime toward the end 
of a long and convivial evening at the bar, 


Nevertheless, I single out two questions you pose: 


Question 1: How to comply with my request for 
an ‘‘up-to-date’’ offer? 

Answer: Have the Company’s offer retyped and 
include all points of agreement, many of which are 
presently marginal notes or separate documents. 

Comment: This is urgently needed and I suggest 
your earliest possible compliance. 


Question 2: Has the Union’s position changed any 
since our last meeting? 

Answer: As I told you at the meeting of March 
14, 1967, the Union is quite willing to bargain on 
any and all open items. Your rigid position on the 
same points precludes genuine bargaining. I make 
a distinction between negotiating and capitulating. 
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In short, the Union is quite prepared to resume col- 
lective bargaining with the earnest desire to reach an 
agreement which is both responsive to the success of the 
business and to the honorable, traditional obligation of 
the Union to its members. 


Advise me of a date when your client would be willing 
to resume negotiations. 
Yours truly, 
/s/ W. T. Edwards 
W. T. Edwards 
Staff Representative 
WTE:jhg 
cc: Mr. Howard Strevel 
ec: Mr. Pat Burke 
ce: Mr. James Nash 
ee: National Labor Relations Board 
ec: Federal Mediation and Conciliation Service 


GENERAL COUNSEL’S EXHIBIT 18 


(Letterhead of Hamilton & Bowden, Jacksonville, Fla.) 
April 7, 1967 


Mr. W. T. Edwards 

United Steelworkers of America 
P. O. Box 18144 

Tampa, Florida 33609 


Re: Florida Machine & Foundry Co. 
Dear Mr. Edwards: 


I am in receipt of your letter with your thoughts on 
what you request that I do in reference to future negotia- 
tions for the Company. 
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In answer to your Question No. 1, we will proceed to 
rework the Company’s proposal indicating the agreed 
parts and such changes as we understand the present 
posture of the parties. 


In reference to your Question No. 2, the Company is 
quite willing to bargain on any and all open items and is 
prepared to resume collective bargaining with an earnest 
desire to reach an agreement which is responsive to the 
success of the Company. 


In line with the foregoing, I would like to request that 
you have the union’s proposal retyped and include all 
points of agreement, many of which are presently mar- 
ginal notes or separate documents. 


It is my judgment that if each of us do these things and 
exchange these updated proposals and agreements prior 
to the next meeting and reconcile any differences we can 
then have more time for negotiations rather than discus- 


sions over past points of agreement. 


Please advise me when you think the union’s proposal 
as requested above may be available. 


Very truly yours, 
/s/ O. B. T. Bowden 
O. RB. T. Bowden 
ORTB:Iim 


ec: Mr. T. M. Madison 
Mr. T. W. Peacock 
Mr. W. H. Pearsal 
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GENERAL COUNSEL'S EXHIBIT 19 


(Letterhead of United Steelworkers of America, 
Tampa, Florida) 


April 11, 1967 


Mr. O. R. T. Bowden 
Attorney at Law 

1056 Hendricks Avenue 
Jacksonville, Florida 32207 


Re: Florida Machine and Foundry 


Dear Mr. Bowden: 


I have your letter of April 7, 1967, in which you suggest 
an exchange of retyped contract proposals prior to a 
resumption of negotiations. 


The Union has submitted all of its language proposals 
in writing. In trying to reach agreement with the Com- 
pany, however, the Union has made every effort to ac- 
commodate the Company in working from the Company’s 
proposed articles. For this reason, you are in a much 
better position to incorporate the areas of agreement in a 
retyped draft of the Company’s offer, putting the items of 
agreement in order you intend. 


As far as the issues are concerned, the Union’s language 
on the non-economic provisions are contained in the orig- 
inal Union proposal. The economic issues are clear. 


I do not agree that negotiations should await an ex- 
change of documents. I did not suggest negotiations be 
delayed until you have your offer retyped. Your sugges- 
tion would have that effect and is further evidence of 
deliberate stalling. 
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The Union is ready to negotiate at any time the Com- 
pany sees fit to arrange a day and hour. I asked for a 
retyped Company proposal simply because of the present 
disarray in the form of that offer. I request it again for 
the third time. I do not plan to retype it for you and then 
encounter objections because of having done so. 


I still await a listing of possible dates when the Com- 
pany would be ready to meet with the Union in an attempt 
to reach agreement. 

Very truly yours, 
W. T. Edwards 
Staff Representative 


WTE:jhg 


cc: Mr. Howard Strevel 
Mr. Pat Burke 
Mr. James Nash 
National Labor Relations Board, Tampa 


Federal Mediation and Conciliation Service, 
Jacksonville 


— 


GENERAL COUNSEL'S EXHIBIT 20 


(Letterhead of Hamilton & Bowden, Jacksonville, Fla.) 


April 14, 1967 
Mr. W. T. Edwards 
United Steelworkers of America 
P. O. Box 18144 
Tampa, Florida 33609 


Re: Florida Machine & Foundry 
Dear Mr. Edwards: 


Your letter dated April 11, 1967, makes several state- 
ments which I think should be clarified for the record. 
In the first instance, you suggest “the union has sub- 
mitted all of its language proposals in writing.” This 
infers that you do not have a complete Company proposal 
on all open items. To set the record straight, you have 


a complete written proposal from the Company on all 
open items and, therefore, I do not understand why you 
seek to create this inference. 


In reference to your paragraph as far as the issues are 
concerned, the Company’s language on non-economic items 
are contained in the original Company proposal. I agree 
with you that the economic issues are clear and need no 
further clarification. Any information which the Company 
has is also in the possession of the union. You are in 
just as good a position to do what you request as the 
Company is. The fact that you refuse to take part in any 
effort to ascertain if there is a clear understanding as to 
areas of agreement indicates to me that you are not serious 
in this request and only writing these letters for the pur- 
pose of window dressing and have no serious intention 
of negotiating. I do not feel that this information is 
material to you and that you are using this device as a 
means of stalling. 
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The Company has always stood ready to negotiate with 
the union upon mutually agreeable times and I am direct- 
ing a copy of this letter to the office of Mr. Nat Kazin 
of the Federal Mediation Service so that he may arrange 
a meeting to suit the parties’ convenience. I do not see 
how it serves any useful purpose for this continuous ex- 
change of letters and do not feel that we have accom- 
plished anything by these writings. We will therefore 
await the setting of a mutually agreeable time and place 
by the Federal Mediator and will take up the negotiations 
as we left them at the last meeting which you requested 
which was many weeks ago. 


Very truly yours, 
/3/ O. RB. T. Bowden 
O. B. T. Bowden 
ORTB:Im 


ec: Mr. T. M. Madison 
Mr. T. W. Peacock 
Mr. W. H. Pearsal 
Mr. Nat Kazin 


GENERAL COUNSEL’S EXHIBIT 21 
May 31, 1967 
Certified Mail 
Return Receipt Requested 
O. R. T. Bowden 
Attorney at Law 
1056 Hendricks Ave. 
Jacksonville, Florida 32207 


Re: Florida Machine & Foundry Co. 
Dear Mr. Bowden: 


Reports have reached me that the above named company 
is presently paying certain strike breakers at rates of 


—140— 


pay higher than those paid striking employees who per- 
formed the same work prior to the strike. 


Please forward me the names, job titles, and rates of 
pay for each employee of the bargaining unit who is 
presently employed. 


Please send me the information concerning the Area 
Wage Rate Study made by the company which prompted 
the offer of raises for employees of the following sched- 
uled jobs: Electric Furnace, Pattern Makers, Machinists 
and Maintenance Mechanics. 


Yours truly, 
James L. Nash 
Staff Representative 
4250 Lenox Ave. 
Jacksonville, Florida 


JLN -msr 


ec: Mr. Howard Strevel 

ec: Mr. Pat Burke 

ec: Mr. W. T. Edwards 

ce: NLRB, Tampa, Fl. 

cc: Federal Mediation & Concilia- 
tion Service, Jacksonville, Fl. 
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GENERAL COUNSEL’S EXHIBIT 22 


(Letterhead of Hamilton & Bowden) 


June 7, 1967 


Mr. James L. Nash 

United Steelworkers of America 
4250 Lenox Avenue 
Jacksonville, Florida 


Re: Florida Machine & Foundry Co. 


Dear Mr. Nash: 


I acknowledged receipt of your letter stating that you 
had received reports that the Company is exceeding wage 
rates which were paid prior to the strike. I have for- 
warded a copy of your letter to the Company, and asked 
them to advise me in this regard. As soon as I receive 
such information, I will be back in touch with you. 


Very truly yours, 
O. R. T. Bowden 
ORTB:Im 


ec: Mr. Tom Madison 
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GENERAL COUNSEL’S EXHIBIT 23 
(Letterhead of United Steelworkers of America) 
July 27, 1967 


Certified Mail, Return Receipt Requested 
Mr. O. BR. T. Bowden 

Attorney at Law 

1056 Hendricks Avenue 

Jacksonville, Florida 32207 


Re: Florida Machine & Foundry 
Dear Mr. Bowden: 


Representative James Nash has called to my attention 
the fact that there has been no response from the above- 
named Company regarding his request for information 
outlined by letter to you on May 31, 1967. Please advise 
the Company again to make this data available. 


Since there has been no further bargaining meetings 
between the parties for several weeks, I assume Mr. 
Kazin has been unable to arrange a further meeting with 
you. Mr. Kazin is aware the Union is prepared to meet 
at any time. 


The Union does not consider negotiations at an impasse. 
We have always been willing to modify our proposal at 
any time we felt the Company would show a similar will- 
ingness to modify its position. The issues are largely 
those which relate to the Union’s continued existence as 
an effective voice of the bargaining unit personnel. 


The Union reached the point in negotiations where it 
became obvious that a continuing erosion of employees’ 
rights would not persuade the Company to modify its 
position in the slightest. This factor was one of the 
causes of the unfair labor practice strike. 
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Would you advise your client to review its position, 
giving considerable more attention to the legitimate ob- 
jectives of the Union? 


Very truly yours, 
/3/ W. T. Edwards 
W. T. Edwards 
Staff Representative 

WTE:jhg 
ce: Mr. Howard Strevell 
ec: Mr. Pat Burke 
ec: Mr. James Nash 
cc: National Labor Relations Board 
cc: Federal Mediation & Conciliation Service 


GENERAL COUNSEL’S EXHIBIT 24 


(Letterhead of Hamilton & Bowden, 
Jacksonville, Florida 32207 ) 


July 31, 1967 


Mr. W. T. Edwards 

United Steelworkers of America 
P. O. Box 18144 

Tampa, Florida 33609 


Re: Florida Machine & Foundry 


Dear Mr. Edwards: 


Reference is made to your letter of July 27 in regards 
to negotiations meetings between the Company and the 
union. You mentioned Mr. Kazin’s knowledge of your 
attitude and I would like to point out to you that Mr. 
Kazin has been out of town for some time, which accounts 
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for the reason no meeting has been set up. In this regard, 
I have met with you and Mr. Nash recently and neither 
of you mentioned anything in those meetings with regard 
to further meetings with Florida Machine and Foundry. 


We have carefully considered the letter which we re- 
ceived from Mr. Nash on May 31, 1967, and have been 
unable to find any instance in which any current employee 
is receiving any rate in excess of the rate for the job the 
strikers received before they participated in the strike. 
If you have any specifics in this regard we will be glad 
to check them out and advise you of the results. 


I must remind you that negotiations is a two-way street 
and the fact that you are unable to get a Company com- 
mitment for everything which you think is desirable does 
not mean that the Company ‘‘ipso facto” is not bargain- 
ing in good faith. I understand that you are attempting 
to represent the employees, and the Company representa- 
tives are attempting to do the same thing for the Com- 


pany. The Company also must consider issues which 
relate to its continued existence as an effective voice in 
the bargaining picture. It is not our purpose to partici- 
pate in a continuing erosion of all Company rights in 
these negotiations. I assume sometime in the future Mr. 
Kazin will contact the Company and when he does, we 
will make arrangements to meet with your union again. 


Very truly yours, 
/s/ O. B. T. Bowden 
O. RB. T. Bowden 
ORTB:Im 


ec: Mr. T. M. Madison 
Mr. T. W. Peacock 
Mr. W. H. Pearsal 
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GENERAL COUNSEL’S EXHIBIT 25 


(Letterhead of United Steelworkers of America, 
Tampa, Florida 33609) 


August 8, 1967 


Mr. O. RB. T. Bowden 
Attorney at Law 

1056 Hendricks Avenue 
Jacksonville, Florida 32207 


Re: Florida Machine and Foundry Corporation 


Dear Mr. Bowden: 


After some reflection on our bargaining meeting yes- 
terday, August 7, 1967, I am impelled to write you in an 
attempt to clarify a point or two regarding the bargaining 
situation with the above named company. 


First, as regards wages, you were correct in stating 
that I had proposed 18¢ per hour for the less skilled 
employees during the meeting of May 1, 1967. I recalled 
very clearly discussing the reduced offer with the Union 
Committee but believed at the moment that we had not 
made the reduction when the Company had itself made 
no wage offer of improvement. 


To save time, I take this opportunity to advise you that 
the Union will and hereby does, reduce the 18¢ per hour 
proposed increase for the lesser skilled employees to 15¢ 
per hour. I make this concession to encourage some man- 
ner of response in the remaining unresolved issues. 

Next, and again to expedite negotiations, I request that 
you advise me as quickly as possible the name of em- 
ployees whom the Company considers guilty of such mis- 
conduct during the strike as to prevent their being re- 
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turned to work. At the same time, please inform me of 
the nature of each designated employee’s misconduct. 


I remind you that I have previously requested the fol- 
lowing information: 

1) The names and rate of pay of each employee pres- 
ently at work, along with the job to which they are 
assigned. I made this request because of substantial 
reports that striker replacements are being paid more in 
some instances than were the strikers who were replaced. 


2) The nature and results of the survey made by the 
Company in arriving at its wage offer for the skilled 
employees for whom the Company offered wage increases. 


3) The names of each employee who engaged in the 
strike who has been returned to work since the termi- 
nation of the strike. 


I believe your early response to the above requests and 
your consideration of the reduced wage proposal in rela- 
tion to remaining issues will carry negotiations forward 
considerably. 

Yours truly, 


/3/ W. T. Edwards 
W. T. Edwards 
Staff Representative 


WTE:mg 


ec—Mr. Howard Strevel 
Mr. Pat Burke 
Mr. Jerome Cooper 
National Labor Relations Board 
Federal Mediation and Conciliation Service 
(Mr. Earnest Dean) 
(Mr. Nathan Kazin) 
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RESPONDENT'S EXHIBIT 1 
Meeting +1 
L October 27, 1966—Seminole Hotel—2:00 P. M. 


Ii. Attendance: 


United Steelworkers of America 

Ike Lang—Florida Machine & Foundry Co. 
Companies 

Otto Bowden, Attorney 

T. M. Madison 

T. W. Peacock 

W. H. Pearsall 


IIL. No other representations from Committee or United 
Steelworkers of America showed. 


RESPONDENT’S EXHIBIT 2 


Meeting +2 
I. November 28, 1966—Seminole Hotel—2:00 P. M. 


Il. Attendance: 
United Steelworkers of America 
Harold Mays—Fleco Corporation 
Ike Lang—Florida Machine & Foundry Co. 
Jesse Hunter—Florida Machine & Foundry Co. 
John Overman—Fleco Corporation 
W. T. Edwards—Staff Representative—United Steel- 
workers of America 
Companies 
Otto Bowden, Attorney 
T. M. Madison 
T. W. Peacock 
W. H. Pearsall 


IJ. General: 


A. 


B. 


Edwards made statement rates were suggested by 
Pittsburgh. 


Edwards said they requested information from 
their Economics Department in Pittsburgh then 
tempered this with their own estimates. 


. Edwards made the statement that as far as his 


Union was concerned, our company should pay 
the same labor rates that a similar company 
is paying in other parts of the country, making 
specific reference to Northern communities. In 
reply to our remarks that our rates were in line 
with the rates prevailing in the Jacksonville area 
he indicated that this should not be the govern- 
ing factor and commented that butter cost the 
same in all parts of the country. 


. Lang stated he had a Government Survey con- 


ducted in 1962 of iron and steel workers and we 
were below these rates. 


. Edwards used word ‘‘arbitrable’’. 


- Union wants one (1) year agreement. 


(1) They don’t want working supervisors. 
(2) Union requested following information: 

(a) List of employees giving name, classi- 
fications, date of employment, rate of 
pay, department, age and number of de- 
pendents, 

(b) Copy of Pension Plan and copy of our 
insurance policy. 


Meeting adjourned approximately 3:30 P. M. Next meet- 
ing set for December 19th at 10:00 A. M—Seminole Hotel. 
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RESPONDENT’S EXHIBIT 3 
Meeting +3 
I. December 19, 1966—Seminole Hotel—10:00 A. M. 


Il. Attendance: 


United Steelworkers of America 

Jesse Hunter—Florida Machine & Foundry Co. 
Ike Lang—Florida Machine & Foundry Co. 
John Overman—Fleco Corporation 

Harold Mays—Fleco Corporation 

W. C. McCall—Staff Representative—United Steel- 
workers of America 

Companies 

Otto Bowden, Attorney 

T. M. Madison 

T. W. Peacock 

W. H. Pearsall 


- The Company presented the following information 
to the Union: 


A. List of employees giving name, classifications, 
date of employment, rate of pay, department, 
age, and number of dependents. 

- Copy of Company pension plan. 
- Copy of Company’s master group insurance 
policy. 
. Company’s proposed agreement. 
IV. Intermission for Union to review above information. 
Lasted from 10:15 A. M. until 11:00 A. M. 
V. General Comments on our Proposed Agreement. 


A. McCall made the statement that he negotiated 
similar agreements in the automobile industry in 
1938. 
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- McCall stated that the Union would want a 
‘Successor Clause”, stating that they would 
want protection in case the company should de- 
cide to go out of business. 


. Article +2—Management Rights 


They will not accept—they cannot agree on our 
management rights. 


. Article +3—Company Rules 


They cannot agree. Overman stated that he was 
never called into the office until the Union came 
in. McCall claims rules are subjected to change 
and should not be part of an agreement. 


. Article #4—Union Membership is Voluntary 
McCall said they agree in principle if they can 
get check off. 
(1) Union Activity—They agree if they can 
get check off. 
(2) Union Visitation—They say that is okay. 


. Article +5—Hours of Work 


McCall says they need the shift starting and 
stopping times. McCall says that part-time em- 
ployees are not fair to permanent employees. 


With specific reference to our operation, McCall 
stated that he does not like our practice of hiring 
part-time employees in the Machine Shop. They 
say overtime is not being spread around fairly 
and they contend that moonlighting is unfair to 
the men. McCall stated further that he did not 
like our practice of moving men back and forth 
between Florida Machine & Foundry Co. and 
Fleco Corporation. 
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G. Article #6—Seniority 

They feel that man should have right to switch 
from various classifications, 
Overman said that Robert Collins was not treated 
fairly because Jim Less came to work with the 
company after Robert and is making more money. 
They will study this Article with the idea of 
giving a little and advising us to study the Ar- 
ticle with the idea of giving a lot. 

Under sub-caption 5 of Section (E) of Article #6— 
McCall says that this section proves that the 
Company has not love for its men by this type of 
proposal . . . (their layoff or illness for a period 
of three (3) months or more shall result in a 
man’s seniority being broken). 

Ike Lang commented as follows. “That this 
whole thing involves employer, employee rela- 
tionships and that is why we are here today’’. 


H. Article +:7—Grievances 
They will not agree to non-compulsory arbitra- 
tion and we take the position that we cannot 
agree to compulsory arbitration, 


I Article +8—Arbitration 


They reiterated that they cannot agree to non- 
compulsory arbitration and the pros and cons 
were discussed by the group at some length. 


J. Article +9—Insurance 
The Union asked the Company to produce figures 
on the cost of the Pension Program and the cost 
of the Group Insurance Program. They said 
they wanted to know how much money is in the 
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vested portion of the Pension Plan and where 
the money is. It was suggested to the Union by 
the Company that a special meeting be set up 
for the purpose of discussing our group insurance 
program and our pension plan and that the Com- 
pany’s consultant in this field, Mr. Elliott Horo- 
vitz, be invited to attend this meeting inasmuch 
as he was so familiar with the details of these 
two programs. This was agreed to by the Union. 


. Article +10—Absenteeism and Tardiness 


Agreed on with the addition of (illness of more 
than three (3) days shall be evidenced by a doc- 
tor’s certificate). 


. Article +11—No Strike Clause 


They do not agree. They prefer their No Strike 
Clause. 


. Article +12—Contract Constitutes Rights Agree- 
ment of Parties 


Will discuss later. 
. Article +13—Vacations 


They cannot agree—said hour requirement is too 
long. The Union wants 1500 hour requirement in 
lieu of 1800 hour requirement. They want us to 
look at the number of weeks vacations. 


. Article 14—Holidays 


They want Friday after Thanksgiving and 
Christmas Eve in addition to ones we propose. 


. Article +15—Break Periods 


They want a wash up time at the end of the 
shift. 


. Article +16 
. Article +17—Miscellaneous 


Safety—They take the position that we don’t 
have a Safety Program. Overman cited an ex- 
ample of a Fleco crane that was reported inop- 
erative and upon which no corrective action was 
taken. He said the outside crane in the Fleco 
Building has no brake on the hoist unit and noth- 
ing has been done. Said you must push in the 
“‘up’’ button to hold the lift in place. Lang says 
there is an electric cable in the Machine Shop 
that should be covered and that this has been 
brought up to Management and no action has 
been taken. 


break from 12:55—2:01. 
. Article +18—Physical Examinations 


They will look at this and get back with us later. 


- Article +19—Job Classifications and Wage Rates 


To be discussed later, 


- Article +20—Work by Supervisors 


The Union indicated that this clause was prob- 
ably all right but that they would discuss it 
further and get back with us. 


- Article +21—Leaves of Absences 


W. 


This article is mutually agreed upon with the 
change of from one (1) to two (2) weeks for 
Union Conventions. 

Article +22—Reporting Pay 

They want four (4) hours. 


X. Article +23 


The Union indicated this clause was acceptable 
to them. 


. Article +:24—Protective Devices and Equipment 


They say we don’t give them a good deal. Claim 
we make a mark up. The Union specifically 
stated that it was their opinion that the cost of 
welding helmets, purchased by the men, was 
marked up by the Company. It was stated that 
Mr. Cooner paid $11.00 or $12.00 for a special 
helmet. After lengthy discussions assuring them 
that we do not make a mark up, the Article was 
agreed upon. 


Z. Article +25—Left open. 
Back to Article +14 


Overman says a welder burns from 1# to 4+ 
of welding rod per day in the shipyard and he 
says that we have reduced our welding costs by 
45% in the last year. Lang again brought up 
the Government Survey of 1962—Foundries in 
the Southeast—and how far behind we were. We 
took the position that our wage rates are com- 
petitive for classifications in this area as evi- 
denced by survey we made. 


Meeting adjourned at 3:00 P. M. 
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RESPONDENT’S EXHIBIT 4 
Meeting +4 
I. January 6, 1967—Seminole Hotel—10:00 A.M. 


Il. Attendance: 


United Steelworkers of America 

Ike Lang—Florida Machine & Foundry Co. 

Jesse Hunter—Florida Machine & Foundry Co. 
Harold Mays—Fleco Corporation 

John Overman—Fleco Corporation 

W. T. Edwards—Staff Representative—United Steel- 
workers of America 

W. C. McCall—Staff Representative—United Steel- 
workers of America 


Companies 
Otto Bowden, Attorney 
T. M. Madison 


T. W. Peacock 
W. H. Pearsall 


Il. General: 


McCall does all the talking—wants to start at the 
beginning. They discussed a Successor Clause which 
they want in agreement. 


Arbitration—They insulted our proposal on arbitra- 
tion. Lang stated all grievances in the past have 
been ignored and they would have to go to court 
to settle any difference and this would take years. 
(Ike got ruffled). Ike Lang then made the following 
statement, ‘‘We will have our Arbitration Clause. 
This is the way it’s going to be’. Discussion on 
court action followed. 

McCall asked about Paragraph (3) of our Arbitration 
Clause. Does the contract cease or end—diseussion 
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followed. Ike insisted on arbitration and got emo- 
tional. 

Check Off—With respect to the Union’s request for 
check off, Mr. Bowden stated, ‘‘we have denied it 
at this time’’. 

Seniority—After discussion, they said they will 
go for departmental seniority rather than plantwide 
seniority and suggested that we substitute work ‘‘de- 
partment’’ for ‘‘plantwide’’ throughout the clause. 
We said that our clause properly covers seniority. 
We agree to 11.6 of their Seniority Article. 


Recessed at this point to consider whole section. 


Reconvened at 11:10 A.M. 


Their Seniority Clause—The following points were 
discussed on their Seniority Clause: 


11.6—Okay 
11.7—Okay 
11.8—Change word ‘‘reasonable’’ to ‘‘acceptable’’. 


11.9—By departments +- one tryout per vacancy — 
no lateral or down bidding. One (1) successful 
bid per year. Bidding confined to next higher 
classification. Only one (1) bid per job—then 
Company selects man. 
Overman says Luke Morgan promoted to Cab 
Guard Set-up a man who couldn’t even read 
@ tape. 
The group discussed question of the Labor Pool 
and how to handle it in seniority. 


11:30—Had a break for Lunch until 1:00 P.M. 


The whole Seniority Clause was deferred for dis- 
cussion at the next meeting. The Union indicated 
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that they would work out some language on Seniority, 
following our suggestions, and submit it to us at the 
next meeting. 

Article +:9—Insurance 

It was agreed by the group that the Company in- 
surance specialist, Elliott Horovitz, would be present 
at the next meeting to discuss the details of our 
present hospitalization insurance and pension pro- 
grams. They made the statement that they think 
the room rate could be improved in the hospitalization 
plan. The Union stated that it was interested in the 
cost of our insurance plan and whether it can be 
improved. It was again reiterated by the Union 
that the $9.00 a day room rate was the principle 
weakness in the plan. 


Article +8—Arbitration Clause 
The Union reiterated their desire for a compulsory 
arbitration clause. The Company, in tarn, stressed 


their position of a non-compulsory arbitration clause. 


Article +:7—Grievances 

Overman believes that one (1) grievance committee- 
man should represent 25 men. A lengthy discussion 
was conducted on Steps 1, 2 & 3 of the Grievance 
Procedure. A general meeting of the minds was at- 
tained and McCall was going to rework the whole 
section and resubmit it at the next meeting. 

Article +11—No Strike Clause 

The Union stated that they did not like our No 
Strike Clause. Specifically, they objected very 
strongly to our Paragraph (E) which stated that 
“the parties agree that in the event of a breach of 
the Union’s No Strike promise contained in this 
article, such breach shall not be referrable to the 
grievance procedure herein, but shall be the subject 
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of a suit or action in Federal or State Court at the 
Company’s discretion’’. The Union agreed that the 
objective was reasonable but still strongly opposed 
the Company’s right to appeal directly to the courts 
in the case of a violation of the contract . . . such 
as an illegal strike. The Company maintained that 
in the event of an illegal strike we would want the 
right to get the courts to enjoin the strike or a 
picket line. Edwards then stated that he felt their 
proposal was reasonable and was more in line with 
their other contracts and that he was certain that 
our clause would be unacceptable to the Union’s 
legal department in Pittsburgh. He then stated that 
he wanted to work out a reasonable agreement and 
observed that among other things he noticed that 
we have no check off in our proposal and again 
stated that they cannot agree to this particular No 
Strike Clause. 


Article +:12—Contract Constitutes Rights Agreement 


of Parties 
They will discuss and get back with us later. 


Article +13—Vacations 

They want us to consider 4 weeks after 15 years of 
service and 1500 hours for vacation eligibility. We 
made proposal of reducing vacation eligibility re- 
quirement from 1800 hours to 1700 hours. The Com- 
pany indicated that they would reflect further on 
the Union’s proposal of 4 weeks after 15 years. 
Article +20—Work by Supervisors 

They claim supervisors should be in bargaining unit 
and after a lengthy discussion it was determined 
that the supervisors are not in the bargaining unit. 
Article +18—Physical Examinations 

They cannot agree on this for the older employees. 
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Prior to adjourning, McCall suggested that we look at 
the following articles in their proposal: 


Articles No. 9, 13, 18 and 23. 


Meeting adjourned at 4:00 P.M. 


RESPONDENTS’ EXHIBIT 5 
Meeting +5 
I. January 25, 1967—Seminole Hotel—10:00 A. M. 


I. Attendance: 


United Steelworkers of America 

John Overman—Fleco Corporation 

Frank MeCanless—Fleco Corporation (Replaces Lang) 
Harold Mays—Fleco Corporation 

Jesse Hunter—Florida Machine & Foundry Co. 

W. T. Edwards—International Representative—United 
Steelworkers of America 

W. C. McCall—International Representative—United 
Steelworkers of America 

James Nash—International Representative—United 
Steelworkers of America 

Companies 

Otto Bowden, Attorney 

Elliott Horovitz, Employee Benefit Consultant 

T. M. Madison 

T. W. Peacock 

W. H. Pearsall 


III. Employee Benefits: 


A. Group Insurance Program 
Mr. Horovitz explained the Group Insurance Pro- 
gram and then answered questions raised by the 
Union Committee. 
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(1) MeCanless answered Nash’s question of how 
much a semi-private room cost in this area. 


(2) McCall asked question of cost of plan per em- 
ployee. Elliott answered. 


(3) Harold spoke up on coverage. Asked about 
age limit of children. Questioned that Gulf 
Life gave same coverage as old Blue Cross 
plan. He thought be remembered the room 
rate as being $12.00 per day rather than $9.00 
per day. Elliott Horovitz and Will Pearsall 
explained our changing from Blue Cross to 
Gulf Life, the reasons why, and that there 
was no detrimental change in the coverage. 
Harold says Gulf Life is hard to get your 
money from and that they are slow to settle. 
He doesn’t remember filling out all the papers 
that he has to with Gulf Life and waiting six 
(6) months to get his money. (McCall stopped 
this discussion and asked for an explanation 
of the Pension Plan). 


B. Pension Plan 


Mr. Horovitz explained the Company’s Pension 
Plan and then answered questions raised by the 
Union Committee. 


(1) Mr. Nash requested that copies of all Pension 
Plan data filed with the Internal Revenue 
Service be filed with the Union also. 


(2) Mr. McCall asked if we had ever made any 
cash settlements or if anyone had retired un- 
der this plan. He was told that since the plan 
had been in effect since 1942, anyone retiring 
since that date had received benefits under 
the plan. Harold Mays injected that he had 
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left the Company at one time and had received 
a cash payment representing his vested inter- 
est in the plan at that time. 


C. General Comments prior to Elliott’s leaving: 
McCanless said that he had never used the plan 
but that he wanted an explanation of the Deducti- 
ble portion of the insurance plan and Elliott ex- 
plained this. 

. At 10:40 A. M. the Union stated that they were 
satisfied with the information on the Group In- 


surance Program and the Pension Plan and Mr. 
Horovitz was then excused from the meeting. 


- Following Mr. Horovitz departure, Mr. McCall 
made the following statements with respect to the 
Company’s group insurance program: 


(1) The daily room rate should be increased. 
(2) The Surgical Schedule should be increased. 


. Miscellaneous: 


The Union brought up Overman’s quitting. They 
wanted to negotiate our putting him back to work. 
Overman says he reported the machine being bro- 
ken down and that he did tell Mr. Marroquin that 
he was leaving. At this point Otto mentioned that 
since a formal charge had been filed with the 
N.L.RB.B., that this was not a matter for dis- 
cussion at the bargaining table. Overman wanted 
to know what we were going to do about getting 
adequate insurance coverage. We said that we 
have no proposal at this time. The discussion 
then evolved into the General Economic Package. 


(1) Mr. Bowden asked Mr. McCall if he knew how 
much money the Union’s proposal involved 
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(1) McCanless answered Nash’s question of how 
much a semi-private room cost in this area. 


(2) McCall asked question of cost of plan per em- 
ployee. Elliott answered. 


(3) Harold spoke up on coverage. Asked about 
age limit of children. Questioned that Gulf 
Life gave same coverage as old Blue Cross 
plan. He thought he remembered the room 
rate as being $12.00 per day rather than $9.00 
per day. Elliott Horovitz and Will Pearsall 
explained our changing from Blue Cross to 
Gulf Life, the reasons why, and that there 
was no detrimental change in the coverage. 
Harold says Gulf Life is hard to get your 
money from and that they are slow to settle. 
He doesn’t remember filling out all the papers 
that he has to with Gulf Life and waiting six 
(6) months to get his money. (McCall stopped 
this discussion and asked for an explanation 
of the Pension Plan). 


B. Pension Plan 


Mr. Horovitz explained the Company’s Pension 
Plan and then answered questions raised by the 
Union Committee. 


(1) Mr. Nash requested that copies of all Pension 
Plan data filed with the Internal Revenue 
Service be filed with the Union also. 


(2) Mr. McCall asked if we had ever made any 
cash settlements or if anyone had retired un- 
der this plan. He was told that since the plan 
had been in effect since 1942, anyone retiring 
since that date had received benefits under 
the plan. Harold Mays injected that he had 
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left the Company at one time and had received 
a cash payment representing his vested inter- 
est in the plan at that time, 


C. General Comments prior to Elliott’s leaving: 


McCanless said that he had never used the plan 
but that he wanted an explanation of the Deducti- 
ble portion of the insurance plan and Elliott ex- 
plained this. 

D. At 10:40 A. M. the Union stated that they were 
satisfied with the information on the Group In- 
surance Program and the Pension Plan and Mr. 
Horovitz was then excused from the meeting. 


E. Following Mr. Horovitz departure, Mr. McCall 
made the following statements with respect to the 
Company’s group insurance program: 


(1) The daily room rate should be increased. 
(2) The Surgical Schedule should be increased. 


F. Miscellaneous: 


The Union brought up Overman’s quitting. They 
wanted to negotiate our putting him back to work. 
Overman says he reported the machine being bro- 
ken down and that he did tell Mr. Marroquin that 
he was leaving. At this point Otto mentioned that 
since a formal charge had been filed with the 
N.LB.B., that this was not a matter for dis- 
cussion at the bargaining table. Overman wanted 
to know what we were going to do about getting 
adequate insurance coverage. We said that we 
have no proposal at this time. The discussion 
then evolved into the General Economic Package. 


(1) Mr. Bowden asked Mr. McCall if he knew how 
much money the Union’s proposal involved 
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just in such items as wages, vacations, and 
holidays. Mr. McCall replied that he did not 
know and that his group had not tried to 
figure it out. Mr. Bowden then advised Mr. 
McCall that the Union’s proposal involved ap- 
proximately $500,000 in these money items 
alone. 


Various hourly rate data was then presented 
to the Union. For example: 


(a) The average rate for 1966 for all Florida 
Machine & Foundry Co. hourly employees 
amounted to $2.175. 


(b) The average hourly rate for all Fleco 
Corporation hourly employees during 1966 
amounted to $2.314. 


(c) The above rates were determined by di- 
viding the total dollars paid for time ac- 
tually worked by the total number of 
hours worked. 


Mr. Bowden commented that it was the Com- 
pany’s opinion that these rates were reason- 
able when compared with other rates in similar 
occupations in the Jacksonville area and that 
it was not considered necessary to increase 
these rates. 


Harold Mays then made the statement that 
you could come to his house for dinner and 
see why more money was needed. 


The Union handed out its revised proposals on 
Seniority and Grievance Procedures. This was 
followed by a break for the Company to re- 
view these proposals. The discussion re- 
sumed after the break as follows: 
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(a) Grievance Procedure 
The Company indicated that the Griev- 
ance Procedure as revised by the Union 
was considered to be acceptable. 
(b) Seniority 
(1) The Union was asked what they 
meant by the phrase ‘‘lines of pro- 
gression’? in their proposal and it was 
determined that they meant our Ap- 
Prenticeship Program. A general dis- 
cussion on Seniority followed and the 
Company advised the Union that they 
would have to take their revised pro- 
posal which was rather lengthy and 
complex under advisement and it was 
agreed that the subject would be de- 
ferred until the next meeting. 
At this point it was 11:55 and it was 


agreed to break for lunch. 
The meeting was reconvened at 1:07 


G. A General Contract Review took place as follows: 

(1) Article #2 was discussed and the Company 

indicated that their position remained un- 
changed. 

(2) Article +3 was discussed and the Company 
indicated that their position remained un- 
changed. 

(3) Article +5 was discussed. With reference to 
hours of work, Mr. McCall asked that we con- 
sider the following: 

Time and a half after eight (8) hours in 
one day. 
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Time and a half on Saturday. 
Double time on Sunday. 


The Company indicated that they would con- 
sider Mr. McCall’s request. 


H. Article +8—Arbitration 


(Nash came to life here). Nash says he has never 
heard of such a thing as a contract with noncom- 
pulsory arbitration and that it is in effect, a non- 
enforceable contract. A heated discussion between 
Mr. Bowden and Mr. Nash on the pros and cons 
of compulsory and noncompulsory arbitration and 
arbitrators, etc. followed. 


Mr. Edwards then took the floor and accused Mr. 
Bowden of not bargaining properly by meeting 
every two weeks and made the statement that if 
the Company was not serious about these negotia- 
tions that there would be a confrontation between 
the Union and the Company. Mr. Edwards stated 
that his committee was alarmed by the way the 
negotiations were going and that they were going 
to have to make a decision soon in conjunction 
with the International Headquarters in Pittsburgh 
as to whether to call a strike. Mr. Edwards then 
indicated that if they did decide to call a strike 
that his Union would ‘‘fight like hell to win it’’. 
He then commented that he realized that the Com- 
pany would do the same thing and that they were 
fully aware of our experience back in 1958. Mr. 
Edwards then said that the Union didn’t want to 
run the Company but that they did want to get all 
that they can for the men. Mr. Edwards’ posture 
and tone throughout this entire dissertation was 
extremely threatening. 
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Mr. McCall then injected that if the Company had 
any proposals to make in regard to wages, that 
this was the time to make it. 


Mr. Bowden then indicated that although it was 
the Company’s belief that the majority of its rates 
were well in line with the prevailing rates in this 
area, that at lunch it had been brought to his at- 
tention by the other members of the Committee 
that some recent wage adjustments in the area had 
come to the Company’s attention and that in view 
of this situation and consistent with the Com- 
pany’s desire to remain in line with going wages 
in the area, that some adjustments would now be 
Proposed. Mr. Bowden then proceeded to make the 
following proposals: 


(1) Increase the electric furnace operators top 
rate to $3.00 per hour. 


(2) Increase the journeyman patternmakers to 
$3.10 per hour 


(3) Increase the journeyman machinist top rate to 
$3.00 per hour. 


(4) Increase the journeyman maintenance man top 
rate to $2.85 per hour. 


In addition to the wage adjustments just outlined, 
Mr. Bowden told the Union Committee that the 
Company agreed with them that the daily room 
rate in the Company’s group insurance program 
was too low. He indicated that the changes in the 
hospital situation over the past year or so which 
Mr. Horovitz had referred to that morning had 
changed the cost Picture considerably. He then 
indicated that the Company would like to increase 
the daily room rate from $9.00 a day to $15.00 a 
day. 
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What Mr. Bowden was referring to was Mr. Horo- 
vitz’s remarks that morning to the group to the 
effect that the tendency toward integration in our 
local hospitals together with the trend away from 
the utilization of Duval Medical Center by many of 
the Company’s colored employees at relatively low 
cost, together with general increases in the hos- 
pital’s daily room rates had the effect of making 
the $9.00 a day room rate obsolete. 


It was further suggested by Mr. Bowden that the 
Company and the Union split the difference be- 
tween two and four hours guaranteed reporting 
pay (Article +¢22 of the Company’s proposal) and 
settle for three (3) hours. 


Prior to adjourning, McCall urged the Company to 
come up with something ‘‘or else’’ in threatening 
tone. 


Overman again stated that Fleco Corporation im- 
proved its welding by 45% and that the inner- 
shield was hotter and had more splatter. 


Meeting adjourned at 2:21 P. M—Next meeting set for 
10:00 A. M.—Seminole Hotel February 6, 1966. 
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RESPONDENT’S EXHIBIT 6 
Meeting +46 


L February 7, 1967—Federal Building—10:30 A. M. 


IL Attendance: 


United Steelworkers of America 

John Overman—Fleco Corporation 

Frank MeCanless—Fleco Corporation 

Harold Mays—Fleco Corporation 

Jesse Hunter—Florida Machine & Foundry Co. 

W. T. Edwards—International Representative— 
United Steelworkers of America 

James Nash—Internationa] Representative— 
United Steelworkers of America 

Federal Mediator—Mr. Kazin 


Company 
Otto Bowden 


T. M. Madison 
T. W. Peacock 
W. H. Pearsall 


IIL Since this was the first meeting in which he was a 
participant, Mr. Kazin, the Federal Mediator, asked 
for a general review of what had transpired in the 
negotiations to date. Mr. Edwards volunteered to 
begin by reviewing the negotiations from the Union’s 
point of view. He reviewed the various articles in the 
Company’s proposal: 


1. Article +2—Management Rights Clause. Mr. 
Edwards indicated that the Union was in agree- 
ment with our proposal with the exception that 
it should be stipulated that subcontracting by 
the Company will not be done to discriminate 
against Union members, 
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. Article +:3—Company Rules. Mr. Edwards stated 
that the Union does not want Company Rules to 
be a part of the contract and stated that the 
Union would only agree to the first sentence in 
the Company’s proposal. 


. Article +#4—Union Membership Is Voluntary. 
Okay with addition of check off. 


. Article +5—Hours of Work. Union has asked 
for time and a half after 8 hours; time and a 
half after 40 hours and shift differentials of 10¢ 
and 15¢ with 8:00 shift getting 10¢. 


. Article +:6—Seniority. Mr. Edwards stated that 
the Union had submitted a counterproposal on 
seniority and further stated that, in their opin- 
ion, for employees hired on the same day, 
seniority should be established based upon the 
time of day that they were hired rather than on 


an alphabetical basis. 


. Article +7—Grievances. At first Mr. Edwards 
stated that the Union did not want grievances 
handled during working hours. When he was 
reminded that a general agreement had been 
reached between the Union and the Company on 
grievance, he agreed that this was true. 


. Article +8—Arbitration. Mr. Edwards indicated 
that the Union was insistent upon their proposal 
of compulsory arbitration. 


. Article +9—Insurance. Mr. Edwards stated that 

the Union wanted the following improvements to 

be made in the Company’s group insurance plan: 

(A) $20.00 a day for 13 weeks for room and 
board. 
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(B) $5,000 Life Insurance with AD.D. (Acci- 
dental Death and Disability). 

(C) $45.00 per week sickness and accident for 13 
weeks. 

(D) $450.00 maximum surgical schedule. 

(E) Employee to pay the same amount as he is 
presently paying for dependent coverage 
with the company incurring the additional 
cost of dependent coverage, including the 
additional benefits outlined above. 


9. Article +11—No Strike Clause. The Union pre- 
fers to use their proposal. 


10. Article +13—Vacations, Mr. Edwards proposed 
the following: 
(A) Vacation schedule 
1 week after 1 year 


2 weeks after 2 years 


3 weeks after 10 years 
4 weeks after 15 years. 


(B) Eligibility requirement reduced to 1500 
hours work during the year. 


. Article +14—Holidays. In addition to the six 
(6) holidays that are presently observed, the 
Union is now asking for the Friday after Thanks- 
giving, bringing the total number of holidays to 
seven (7). 


. Article +15—Break Periods. Mr. Edwards stated 
that Union will agree to the present 10 minute 
break periods but would like to extend our pres- 
ent 5 minute period granted at the end of a 
shift, for area clean-up and tool replacement pur- 
poses, to 10 minutes to also cover wash-up time. 
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. Article +17—Safety. The Union proposes a 
safety committee made up of one-half Union and 
one-half Company. 


Article +:18—Physical Examinations. Mr. Ed- 
wards stated that the Union wanted the company 
to drop its requirement for physical examina- 
tions where layoffs are less than three (3) 
months. If an employee has been laid off for a 
period in excess of 3 months or in connection 
with an illness, the Union agreed that physical 
examinations would be in order prior to the em- 
ployee’s return to work. In elaborating on this 
article, Mr. Edwards stated that the Union did 
not want to give the Company a blanket right 
to arbitrarily require physical examinations at 
their discretion. 


. Article +19—Job Classifications and Wage 
Rates. Edwards said these were in dispute. The 


Company has offered increases to four (4) classi- 
fications (covering some 30 men) from 12 cents 
to 27 cents per hour. These increases would 
cover the following classifications: 


Machinists 

Pattern Makers 

Maintenance Men 

Electric Furnace Operators. 
The Union wants the whole group moved in the 
same proportion that these have been moved. 
They want 22 cents across the board. They want 
training programs spelled out and progressions 
spelled out. per 
. Article +22—Reporting Pay. Mr. Edwards stated 
that the Union wants 4 hours and that the Com- 
pany, while originally asking for 2 hours had 
agreed to split the difference at 3 hours. 
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17. Article +25—Duration. The Union wants a one 
(1) year contract. The Union will agree on a 60 
day notice and will also agree to meet within 30 
days after notice. Mr. Edwards indicated that 
he felt that the rest of our proposal under this 
article was unnecessary. A lengthy discussion 
followed in regard to the mechanics of con- 
tinuing the contract past the expiration date if 
negotiations were continuing. 


Pension Program—The Union agrees to continue our 
present one and make reference to it in the contrac 
so that it will be a part of the contract. 


Mr. Bowden made the comment that in Mr. Edward’s 
review of the contract he had brought out some new 
proposals and that the Company would like to take 
a break to consider these proposals. A break com- 
menced at 11:02 and it was agreed to reconvene the 
meeting at 1:00 P. M. 


At the start of the afternoon session, Mr. Bowden 
said that the Company had considered the Union’s 
proposals and would like to submit the following in 
the form of concrete proposals by the company. 


1. Article +2—Management Rights. Add after 
word “‘Delivery’’—‘‘provided it is not done for 
the purpose of discrimination against any em- 
ployee because of his union membership.?? 

. Article +3—Company Rules. Mr. Bowden stated 
that the Company would agree to delete the rules 
from the formal agreement if: 

(a) We have a side letter agreeing that a pre- 
established set of rules are reasonable. 

(b) The Union agrees to the Company’s proposal 
on arbitration. 
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13. Article #17—Safety. The Union proposes a 
safety committee made up of one-half Union and 
one-half Company. 


Article +:18—Physical Examinations. Mr. Ed- 
wards stated that the Union wanted the company 
to drop its requirement for physical examina- 
tions where layoffs are less than three (3) 
months. If an employee has been laid off for a 
period in excess of 3 months or in connection 
with an illness, the Union agreed that physical 
examinations would be in order prior to the em- 
ployee’s return to work. In elaborating on this 
article, Mr. Edwards stated that the Union did 
not want to give the Company a blanket right 
to arbitrarily require physical examinations at 
their discretion. 


. Article +:19—Job Classifications and Wage 
Rates. Edwards said these were in dispute. The 


Company has offered increases to four (4) classi- 
fications (covering some 30 men) from 12 cents 
to 27 cents per hour. These increases would 
cover the following classifications: 


Machinists 

Pattern Makers 

Maintenance Men 

Electric Furnace Operators. 
The Union wants the whole group moved in the 
same proportion that these have been moved. 
They want 22 cents across the board. They want 
training programs spelled out and progressions 
spelled out. pegs 

. Article +:22—Reporting Pay. Mr. Edwards stated 

that the Union wants 4 hours and that the Com- 
pany, while originally asking for 2 hours had 
agreed to split the difference at 3 hours. 
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17. Article +425—Duration. The Union wants a one 
(1) year contract. The Union will agree on a 60 
day notice and will also agree to meet within 30 
days after notice. Mr. Edwards indicated that 
he felt that the rest of our proposal under this 
article was unnecessary. A lengthy discussion 
followed in regard to the mechanics of con- 
tinuing the contract past the expiration date if 
negotiations were continuing. 


Pension Program—The Union agrees to continue our 
present one and make reference to it in the contrac 
so that it will be a part of the contract. cs 


Mr. Bowden made the comment that in Mr. Edward’s 
review of the contract he had brought out some new 
proposals and that the Company would like to take 
a break to consider these proposals. A break com- 
menced at 11:02 and it was agreed to reconvene the 
meeting at 1:00 P. M. 


At the start of the afternoon session, Mr. Bowden 
said that the Company had considered the Union’s 
proposals and would like to submit the following in 
the form of concrete proposals by the company. 


1. Article +2—Management Rights. Add after 
word ‘‘Delivery”—‘‘provided it is not done for 
the purpose of discrimination against any em- 
ployee because of his union membership.”? 

. Article +3—Company Rules. Mr. Bowden stated 


that the Company would agree to delete the rules 

from the formal agreement if: 

(a) We have a side letter agreeing that a pre- 
established set of rules are reasonable. 


(b) The Union agrees to the Company’s proposal 
on arbitration. 
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. Article #5—Hours of Work. Overtime will not 
be paid on a daily basis. Shift differentials be 
increased from 5 to 7 cents on the 4:00 P. M. 
shift, 8 to 10 cents on the 8:00 P. M. shift, 10 to 
12 cents on the 11:30 P. M. shift. 


. Article #+6—Seniority. Mr. Bowden stated that 
the Union’s proposal on seniority is too complex 
for a first contract and that our proposal was a 
much better way to start until we could all get 
sufficiently educated to handle a complex situa- 
tion such as the Union has proposed. 


. Article +7—Grievance Procedure. Mr. Bowden 
indicated that this article had been previously 
agreed upon. 

. Article +8—Arbitration. We propose the Com- 
pany’s article. 


. Article +9—Insurance. We stand on our pro- 


posal of increasing the daily room rate of from 
$9.00 to $15.00 per day. 


. Article +11—No Strike Clause. We prefer to 
use our proposal. 


. Article +13—Vacations. We propose a change 
in the eligibility to 1650 hours, instead of 1700 
hours as previously proposed, but stick to our 
proposed vacation schedule of 1 week for 1 year, 
2 weeks for 5 years and 3 weeks for 10 years. 


. Article +:14—Holidays. No change in our pro- 
posal of 6 paid holidays. 

. Article +15—Break Periods. We propose the 
same 5 minute break period as we now have for 
the purpose of cleaning up ones work area and 
putting away tools. We propose no personal 
wash-up time. 
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12. Article +17—Safety. We will consider their pro- 
posal further. Nash came to life here and gave 
a long dissertation on safety and how he has 
been personally interested in same over the years. 
Overman pitched in and again brought up the 
Fleco crane. Somewhere in the lengthy discus- 
sions we brought up the fact that there is an 
existing safety committee made up of men from 
the various areas of the plant. 


. Article +18—Physical Examinations. Mr. Bow- 
den indicated that we stick to our proposal and 
that we felt that this was important not only to 
the Company but also to the employee. 


Article #19—Job Classifications and Wage 
Rates. Mr. Bowden renewed the proposal which 
the Company had made at the last meeting cover- 
ing four (4) specific job classifications. He then 
stated that on the balance of the employees the 


Company was proposing an 8 cents across the 
board increase. 


. Article +22—Reporting Pay. Mr. Bowden indi- 
cated that the Company would agree to the 
Union’s proposal of four hours. 


. Article +25—Duration. We are open on the 
length of the contract but need other things to 
lend to an orderly termination. (Here again a 
lengthy discussion between Mr. Bowden, Ed- 
wards and Nash on “‘notice durations”? plus the 
possibility of making any adjustments in a new 
contract retroactive to the expiration date fol- 
lowed.) 


. Check Off. We propose nothing on this, however, 
we see no problem if everything else is agreed 
upon. 
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The following lengthy discourse was given by Mr. Bd- 
wards. He knows our position on arbitration, check off, 
ete. and he questions whether we can have a good rela- 
tionship with noncompulsory arbitration and our no strike 
clause. With respect to our wage offer, Mr. Edwards 
stated that he appreciated the fact that we had made an 
offer covering all of the employees but that it was not 
good enough. He stated further that ‘‘since people have 
lost real income this past year, 8 cents an hour is not 
responsive to their minimum wage considerations.’’ Mr. 
Edwards further stated that insurance is a great need 
that the employees have and that insurance and wages 
were their two great needs. Mr. Edwards said that he 
recognized that these things cost money but that they are 
real needs of the men and not just bargaining techniques. 
Edwards contends that when they come to the bargaining 
table they don’t bring a computer with them but that 
they need more money for food, education, better clothes, 
ete. He said that he believed that we get a good days 
work from the men and that they should get a good days 
pay. He further stated that in his opinion Jacksonville 
wages are too low to permit an adequate standard of 
living for the men. He mentioned that he supposed that 
he was wasting his breath but that the men have a stake 
in our Company and that they are selling a piece of their 
life every day. He said that he had hoped that we would 
respond better. He said that the Union was not asking 
for anything unusual but that we are introducing the 
unusual, particularly in our arbitration proposal. He 
stated that they would consider our proposals set forth 
above and asked for an adjournment. We adjourned at 
1:50 P. M. and then reconvened at 3:00 P. M. 


The following dissertation was made by Mr. Edwards. 
‘We have had trouble with everything because of arbi- 
tration.”? He then proposed that we drop the complete 
arbitration clause and the no strike clause and rely only 
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on the grievance procedure that we had previously agreed 
upon. Mr. Edwards stated that the Union would agree to 
go through the grievance procedure before striking. 


Mr. Bowden commented that we have adequately covered 
the arbitration and no strike clauses and that we think 
that our proposals should be left in the contract. John 
Overman spoke out at this point and accused Mr. Bowden 
of not wanting to bargain. Mr. Nash injected that the 
Union won’t sign a contract with our existing language 
and ‘‘where does that leave us??? He stated that he had 
to report to a general meeting of the membership on 
Saturday and wanted to know what to tell them. Mr. 
Bowden told him that he had a contract that he could 
recommend. 


Mr. Edwards said that the Union will consider our pro- 
posal on Rules subject to reviewing the specific rules. 
Mr. Edwards then asked Mr. Bowden about Major Rule 
#10 dealing with Wage Assignments. Mr. Bowden ex- 


plained the state laws covering wage assignments and 
Mr. Edwards then indicated that the Union could not 
agree to this rule. He stated that the Union agreed that 
the Company had the absolute right to publish reasonable 
rules. With respect to the Minor Rules Mr. Edwards 
made the following comments: 
Rule + 1—What are standards—this would have to 
go through the grievance procedure. 
Rule #+ 5—They don’t agree with this. They would 
have to see the guidelines used in enfore- 
ing this rule. 
Rule #+10—No. 
Rule #18—No. 
Rule +12—No. 
Rule #13—No. 
Rule #14—No. 
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Nash, in a cocky manner, said grievance and arbitration 
should be adequate for testing rules. Edwards men- 
tioned that all the Major Rules are agreeable except 
#10... (Wage Assignment). Edwards mentioned that 
on Minor Rules the normal penalty is three (3) days lay- 
off—not up to two (2) weeks layoff. Overman commented 
on Minor Rule #15 by saying that men have to moon- 
light to earn a decent living. The Union said that we 
can publish our rules—that we have a reasonable right 
to do that, however, they would have to look at the ap- 
plication of same. 


Additional thoughts were expressed by the Union repre- 
sentatives as follows: 


1. Daily overtime—The Union’s position is un- 
changed. 

. Check off—The Union’s position is unchanged. 

. Shift premium—The Union proposed 8 cents, 10 


cents, and 12 cents. 


. Seniority—They gave us the attached proposal 
that also proposes that the seniority list be 
brought up to date and be submitted to the 
union each January 2nd and June 2nd. They 
propose a change to our Sub-Title E-5, adding a 
non-occupational illness of a period of six (6) 
months or more and also want to add Sub-Title 
B-6—Lay Offs of more than one (1) year. 

. Arbitration and No Strike Clauses—The Union 
reiterated their suggestion of dropping both the 
Arbitration and No Strike Clauses completely, 
suggesting that both the Company and the Union 
agree on the complete use of the Grievance Pro- 
cedure before either a strike or a lock out takes 
place. 


. Vacations—The Union indicated that it would 
agree to the 1650 hour a year eligibility require- 
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ment that the Company had proposed but not to 
our vacation schedule. 


- Insurance—The Union indicated that they were 
sticking to their proposal of a $20.00 daily room 
rate. 


- Holidays—Union indicated they still wanted the 
seventh holiday, the day after Thanksgiving. 


- Clean-Up Time—They want us to consider their 
10 minute clean-up time proposal. They want 
us to recognize that it will take more time for few 
of the men. (McCanless mentioned the welding 
leads in the innershield machines and said that 
Luke gave him hell for the mess Fleco was in 
recently.) 


. Physical Examinations—They cannot agree. They 
use the example of a man who had worked for 
the company for years and years and then gets 


an examination and is terminated for health rea- 
sons. 


- Article +12—‘Contract Constitutes Entire 
Agreement of Parties’? Mr. Edwards agreed ten- 
tatively to our proposal on this article. 


. Vacations—Mr. Edwards then proposed a modi- 
fication in their position on vacations, changing 
their 2 week requirement from 2 to 3 years. The 
Union proposal now stands as follows: 

1 week—1 year 3 weeks—10 years 

2 weeks—3 years 4 weeks—15 years 


. Wage Proposal—Union reduced its proposal from 
22 cents to 20 cents across the board. Mr. Ed- 
wards stated, in this connection, that the Union 
feels that the men need more than this to fill 
their needs and that they were confident that 
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“the Company is in robust enough health to 
agree to this’’. 


. Duration—Same as before. They will agree to 
plenty of bargaining time but no extension unless 
adjustments are made retroactive. 


. Management Rights—In the absence of a com- 
pulsory arbitration clause, Mr. Edwards stated 
that the Union cannot go along with our Manage- 
ment Rights Clause. 


At this point the Company asked for a recess. 


Following a brief recess Mr. Edwards made the comment 
that the Company’s position on arbitration, as stated, 
“frustrates the whole idea of labor relations”?. 


It was then agreed that the next meeting would be held 
at 10:00 A. M. on Monday, February 13th and this meet- 
ing was then closed. 


Seniority 
Substitute the following for the present paragraph C of 
Company proposal: C. Promotions, layoffs, transfers, and 
the filling of permanent job vacancies shall be made on 
the basis of seniority provided the affected employee 


has the ability and physical fitness to perform the re- 
quired work. 


1. New jobs or other job vacancies shall be posted for 
bid on plant bulletin boards for a period of three (3) 
work days. 


2. During the bidding period the Company may fill the 
new or vacant job with a qualified employee. 


3. In the event an employee is transferred to a job dif- 
ferent than his regular job for the convenience of the 
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Company, he shall be paid at the rate of his regular job 
or at the rate of the job to which he is transferred, which- 
ever is higher. 


4. Layoff of an entire department or individual trans- 
fer either of which lasts for not more than five (5) work 
days may be made without regard to seniority. 


RESPONDENT’S EXHIBIT 7 
Meeting +7 
I. February 13, 1967—Federal Building—10:15 A.M. 


Il. Attendance: 


United Steelworkers of America 

Thomas Seniors—Florida Machine & Foundry Co. 

Jesse Hunter—Florida Machine & Foundry Co. 

Frank McCanless—Fleco Corporation 

Harold Mays—Fleco Corporation 

James Nash—International Representative—United 
Steelworkers of America 

Federal Mediator—Mr. Kazin 


Company 

Otto Bowden 

Bob Lanquist, Attorney with Hamilton & Bowden 
Law Firm 

T. M. Madison 

T. W. Peacock 

W. H. Pearsall 


. General Comments: 


Otto started the discussion by asking Nash how the 
Seniority proposal as submitted at the last meeting 
affects Sections A & B of our proposal. Nash doesn’t 
know. He remembered a prior discussion on proba- 
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tionary employment duration being 60 days rather 
than 90 days. They want 60 days. 


On their proposal of Paragraph ‘‘C’’, if the rest of 

the article is acceptable this dictates a change of 

language: 

1. After word ‘‘basis’? add phrase ‘‘departmental 
classification’’ in the preamble. 


At this point Nash got off on a discourse of the whole 

Seniority proposal and finally said that he will con- 

sider this. 

Otto continued by proposing the following additions 

to their Seniority proposal: 

1. In C-1, add word ‘‘department’’ after word 
‘‘plant’’, (The union questioned our breakdown 


of department and we gave them the following as 
our departments:) 

(a) Core Room 

(b) Molding 

(c) Metals 

(d) Cleaning Room 

(e) Machine Shop 

(£) Fleco 

(g) Maintenance Department 

(h) Pattern Shop. 

. In the event of a temporary job transfer to a job 
carrying a higher rate, the employee so trans- 
ferred will get the higher rate prevailing on the 
job to which he has been transferred only to the 
extent that this temporary assignment exceeds one 
full 8 hour day. The first 8 hours that he performs 
work at this new job on a temporary basis, the 
employee will earn his regular rate. 


— 181 — 


Mr. Nash’s reaction to Mr. Bowden’s suggestion per- 
taining to temporary transfers for periods of 8 hours 
or less was negative. 


Seemingly, Nash did not understand the proposal 
and an explanation followed using the example of 
Jesse Hunter not being there to operate the roto- 
blast and someone must Operate the machine. We 
also pointed out that it would be impractical for the 
Company to have many rate changes in a day. Nash 
asked for a recess to consider the above and prior to 
leaving, said that he wanted to make one point 
clear—all these agreements that we have made are 
tentative pending final and full agreement on a con- 
tract. Recessed from 10:45 A.M. to 11:03 A.M. 


Nash said that this committee was given the power 
to do anything to secure a contract. If agreement 
was reached on all points, they would go back and 
recommend it. They want to hold to the last thing 


any comment on the above Seniority proposal. He 
feels strongly though that there will be other un- 
resolved items. 


Otto asked if there was anything else left open from 
the last session that they wanted to discuss. 


Mr. Nash stated that at the general meeting on Sat- 
urday, the Company’s money proposal was rejected. 
He went on to describe the manner in which the 
members reacted to our proposal as follows, ““they 
just laughed’. He also stated that at the meeting 
Saturday our proposal on Physical Examinations was 
also rejected. 


Mr. Bowden asked Mr. Nash what seemed to be 
questioned on the medical exams. Our position on 
the exams is the same as before. We think this is 
very important. (McCanless asked what doctor would 
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the man go to. One of his own choosing or one of 
the Company’s choosing.) Mr. Bowden said that the 
man would go to one of the company doctors since 
the company was defraying the expense. Mr. Bowden 
said that the man could go to his doctor at his ex- 
pense and any differences between the two would be 
resolved between the two doctors. 


Mr. Nash wanted the phrase ‘‘mutual agreement’ 
added to the physical examination clause. Mr. Nash 
made these following comments. Said we must have 
a meeting of the minds. A contract is no good un- 
less there is a meeting of the minds, in other words 
a mutual agreement. He called attention to Article 
#2 (Intent and Purpose Clause) and the need for 
orderly resolving any difference. He questioned our 
intent on reaching an agreement on a contract. 


Mr. Bowden gave Mr. Nash his ideas on the ‘Intent 
and Purpose’’ clause and told him the kind of clause 
depends upon the kind of arbitration clause agreed 
upon and mentioned his lack of confidence in arbi- 
trators. A lengthy discourse on the ‘‘Intent and 
Purpose” clause (Harmony Clause in general) and 
their relationship to arbitration, etc., followed. Mr. 
Nash brought up the question of noncompulsory arbi- 
tration and the fact that they want it. Mr. Bowden 
countered back with ‘‘we strongly maintain our posi- 
tion on a noncompulsory arbitration clause.’’ 


Mr. Nash then stated that the alternative to com- 
pulsory arbitration is war. He asked, ‘“‘do you want 
us to pick up guns and axes and go after each 
other??? Mr. Nash then accused the Company of 
wanting war rather than an organized approach to 
settling our differences. Mr. Nash then stated that a 
noncompulsory arbitration clause will not be ap- 
proved by their International Union in Pittsburgh. 
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During the course of this discussion, Mr. Nash used 
the phrase ‘‘going to war’? several times. 


Mr. Nash accused us of not wanting a contract—of 
wanting war and of not wanting. industrial peace. 
He proposed in order to eliminate harassment that 
the loser in arbitration pick up the tab for same. 
Mr. Nash accused the Company of trying to establish 
a trend and that he is going to prevent that. Mr. 
Bowden and Mr. Nash got off on a tangent of 


Mr. Nash then asked for our specific position on var- 
ious matters and Mr. Bowden answered as follows: 


1. Overtime—Our position is the same. 
2. Compulsory Arbitration—Our position is the same. 


3. Check Off—We have no position now. Our answer 
to this is the same as their answer on Seniority. 


4. Union’s No Strike, No Lock Out Proposal—We in- 
sist on ours since it is more broad. 


9. Seniority—No change in our position. 


6. Shift Differential—Our position is the same, an in- 
crease of 2 cents on each shift premium. 


7. Union’s Termination Clause—We are not firm on 
our proposal. 
8. Holidays—Our position is the same. 


9. Insurance—Mr. Bowden indicated that our posi- 
tion was the same and Mr. Nash stated that the 
Union wanted the company to pick up the cost on 
dependents hospitalization coverage and also to in- 
crease the daily room rate for both dependents and 
employees to the equivalent of a semi-private room 
rate. Mr. Nash volunteered the guess that the cost 
of this request to the company would amount to 
above 3 cents an hour but he asked us to go out 
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and price his proposal so that the price of the 
package could be determined. Mr. Bowden coun- 
tered that it was his proposal and therefore the 
burden of determining the cost was on the Union. 
After a somewhat heated discussion Mr. Bowden 
reiterated that our position on insurance was the 
same, 


. Intent and Purpose Clause—Our position here de- 
pends upon the arbitration clause agreed upon. 


. The Union’s Management Clause—We reiterated 
our position on the management rights clause and 
Mr. Nash indicated that the Union rejected our 
Clause and would insist on their own clause. 


. Safety—They reinstate theirs. Mr. Bowden asked 
them for their proposal in writing. 


. Wage Rates—They want those in Apprenticeship 
progressions to be raised in the classifications the 
same ratio as the top man, in addition to the across 
the board increase. We stand firm on our wage 
proposals. Mr. Nash then indicated that the Un- 
ion wanted to assist the Company in analyzing its 
job classifications in order to eliminate inequities. 
They want jobs grouped to eliminate so-called 
merit raises and hourly rate differentials between 
similar jobs for no apparent reasons. 


. Vacations—Our position remains the same. 


Successor Clause—We say no need for this clause 
since the company has been under the same own- 
ership since 1898. Therefore the answer is ‘‘no’’. 


Wash-Up Time—We reiterated our position that 
we were not prepared to offer additional free time 
purely for the purpose of washing up on company 
time. 
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Mr. Bowden then asked Mr. Nash for the Union’s 
position on the following items: 


1. Article #3—Company Rules—Mr. Nash stated that 
the Union would not agree to including company 
rules as part of the contract. He did indicate, 
however, that they would agree to the article with 
the deletion of the sentence ‘‘current rules are at- 
tached hereto, marked Addendum B and made a 
part of this agreement and accepted as reasonable 
by the Union’? and that they would agree to give 
us a side letter stipulating certain rules and agree- 
ing that they are reasonable. 


. Company’s No Strike Clause—Mr. Nash says this 
opens the discussion on arbitration, intent and pur- 
pose, etc. 


. Physical Examinations—Their position is the same. 


. Article 420—Work by Supervisors—They agree 
with this. 
. Article +:12—The Union reversed themselves here 


stating that they had changed their position from 
agreement to ‘‘no’’. 


. Article #20—Work by Supervisors—The Union 
still agrees to our Article 20. 


- Going back to the specific rules, the Union indi- 
cated that their position was the same. They in- 
dicated they would be willing to accept all of the 
major rules except Rule #10. In connection with 
the minor rules they wanted to change the general 
wording to read ‘‘the employee may be suspended 
from work without pay for up to and including 3 
days’? rather than 2 weeks as indicated in our 
proposal. With regard to the specific minor rules 
they agree to our Nos. 2, 4, 6, 7, 8, 9, 11, 17, 19 
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and 20 while refusing to accept our Nos. 1, 3, 5, 
10, 12, 13, 14, 15, 16 and 18. 


General Comments: 


Mr. Nash stated ‘‘this contract has a very short 
future if the Company’s position doesn’t change’’. 
He stated that the contract will die in the embryo 
stage. When the 8 cent offer was mentioned, the men 
at the meeting laughed a sickening laugh. Nash 
says all employees in the South with the exception 
of Southern branches of Northern companies are being 
discriminated against. He said they are underpaid. 
Mr. Bowden said that the Union must be trying to 
set an example and blaze a new trail in the South, 
in fact it appeared that they were attempting to 
change the entire wage structure in the south. To 
this remark Mr. McCanless said ‘‘we’ve got to start 
somewhere’? and then he went on to express the 
general opinion that Florida Machine & Foundry and 


Fleco Corporation represent a good place to start 
a crusade in the south. 


Mr. Nash said that if we have reached the point 
where positions won’t be changed then something 
else will have to be done. Then with great stress 
on the fact that he was trying to ask a serious ques- 
tion, Mr. Nash asked if the Company was desirous 
of having a reasonable contract for the benefit of 
everyone involved—officers, stockholders, supervisors, 
employees and the Union. Mr. Bowden responded 
that the answer to this question was yes and that 
our proposed contract does exactly that and the least 
the Union could do would be give it a whirl. 


Mr. Nash then stated that in view of the Company’s 
position on many things other than the money items 
that he felt that the company is desirous of having 
a strike in order to break the Union. 
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Mr. McCanless made a comment that on the money 
items Mr. Bowden must not have bought any groceries 
or clothing lately and that the Company’s proposed 
wage adjustment was insufficient and furthermore 
the last two raises which the company had given 
to the men were insufficient. Mr. Mays made the 
comment that quite a few men have left because of 
low wage rates. 


Mr. Bowden mentioned that our position on the eco- 
nomic items is based on the local labor market and 
that the Company does not have a problem with 
labor turnover and that consequently we must be 
paying a competitive wage in this area, 


Mr. Nash claimed that the turnover in this area of 
Florida is among the highest in the country. He 
then quoted a local Chamber of Commerce source as 
having told him that the Jacksonville area had a 
high labor turnover due to the low wage rates paid 


in this area. Mr. Nash cited as a specific example 
of this the service industries such as the hotels, etc. 
Mr. Bowden challenged this statement and asked to 
have the Chamber of Commerce representative identi- 
fied so that he could get more facts on the situation. 
Mr. Bowden made a statement to Mr. Nash that he 
agreed with some things that Mr. Nash had said 
and Mr. Nash replied to Mr. Bowden “‘if you would 
agree with anyone I would be astounded’’. 


Mr. Nash then made the following statement, ‘““when 
and for what purpose do we next meet?’ 


Mr. Bowden suggested that we leave it to Mr. Kazin 
to determine when it might be appropriate to have 
another meeting, suggesting further that perhaps Mr. 
Kazin would want to wait until one party or the 
other indicated a desire to make some change in posi- 
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tion before calling: the next meeting. Mr. Nash then 
said he might not be able to contain the men and 
prevent a strike and in such an event he asked, 
‘‘What would be the company’s position if the Union 
decided to strike?’’ 


Mr. Bowden replied that the Company would not 
be stampeded into making an unwise decision under 
pressure but that he didn’t want to deal with a hy- 
pothetical case. 


Mr. Nash then stated that he was not anxious to 
have a strike at that time, primarily because he felt 
that that was just what the company wanted. He 
indicated that he would rather take his own timing 
for a strike. 


Mr. Nash then mentioned that in the event of a 
strike the Union would like to have an orderly exit 
since the men would hope to ultimately return to 
their jobs. Mr. Nash indicated that frequently the 
Union and the Company would work together for 
an orderly plant shutdown. At this point, Harold 
Mays said that he wanted to ask a question and 
he wanted to direct this question to Mr. Pearsall. 
Mr. Bowden reminded him that he was spokesman 
for the group and that all questions would go through 
him. Harold agreed. He asked if the company didn’t 
pay a hell of a tax on profit and we don’t pay taxes 
on wages and it is his impression that 8 cents doesn’t 
cost the company but 6 cents, so why can’t they 
give more to the men. Mr. Nash chimed in at this 
point and said with all the taxes, corporate taxes, 
income taxes on dividends, etc., that the company 
might as well give the money to the men. At this 
point he pointed to Thomas Peacock and said that 
he was sure he had stock in the company and that 
he should want to give the money to the men. Mr. 
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Nash said he wanted to persuade the company repre- 
sentatives to loosen up on the money. He commented 
that the company representatives should want to 
increase the coverage of the insurance because, after 
all, they too would participate in any increased bene- 
fits. At this point McCanless said he wanted to ques- 
tion about rates going up and mentioned that he had 
Blue Cross insurance and that they increased the 
benefits without an increase in premium. 


Mr. Bowden asked him when he had his last premium 
increase and McCanless said ‘last year’’. Mr. Bow- 
den asked him if he had any increase in benefits 
at that time. McCanless said “no”, McCanless said 
that he carried this Blue Cross coverage because 
the company’s coverage isn’t sufficient. He admitted 
that he had never had an occasion to use the com- 
pany’s coverage. 


Nash said that he still doesn’t know when and for 
what on the next meeting. Mr. Kazin asked Mr. 
Nash if he wanted to set a meeting. Mr. Bowden 
mentioned that the Company will hold itself open 
to a call for a meeting. Mr. Nash asked Mr. Bowden 
to look at his schedule and set a time. He said the 
Union would require another meeting since he has 
something to do prior to the meeting. Mr. Kazin 
asked Mr. Nash again if he wanted to set a date. Mr. 
Nash said he would like to set a date. Mr. Nash 
said he would like to set a date. Mr. Bowden said 
it would be sometime next week and that he would 
contact Mr. Kazin upon his return to his office, 


Meeting adjourned at 12:42 P.M. 
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RESPONDENT’S EXHIBIT 8 
Meeting +8 
February 22, 1967—10:17 A. M—Federal Building 


Attendance: 


United Steelworkers of America 

Frank McCanless—Fleco Corporation 

Harold Mays—Fleco Corporation 

Thomas Seniors—Florida Machine & Foundry Co. 

Jesse Hunter—Florida Machine & Foundry Co. 

W. T. Edwards—International Representative— 
United Steelworkers of America 

James Nash—International Representative— 
United Steelworkers of America 

Federal Mediator—Mr. Kazin 


Company 


Otto Bowden, Attorney 
Thomas M. Madison 
Thomas W. Peacock 
Willard H. Pearsall 


. General Comments: 


The meeting began by Mr. Bowden asking Mr. Ed- 
wards if the Union had any new thoughts that they 
wanted to convey to the company. Mr. Edwards 
answered Mr. Bowden by saying that the Union’s po- 
sition at the moment could be summarized by four 
economic requirements and four non-economic re- 
quirements. Mr. Edwards went on to say that he 
would itemize these various requirements and that as 
far as the Union was concerned these were the only 
open matters and if they could be resolved a contract 
could be agreed upon. He went on to describe them 
as follows: 
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A. Economic Matters 


1. 


Holidays—The Union still wants the day after 
Thanksgiving. 


. Overtime—The Union wants time and a half 


after 8 hours. 


- Wages—The Union wants 20 cents/hour across 


the board. 


. Insurance—The Union wants the company to 


pay the full cost of the present insurance pro- 
gram (in other words the Union wants the 
company to pick up the cost of dependent cov- 


erage). 


. Non-Economic Matters 


1. 


Compulsory Arbitration—The Union urges the 
Company to accept their traditional arbitra- 
tion clause. 


- No Strike, No Lock Out Clause—The Union 


wants the Company to accept theirs as a typi- 
cal clause. 


. Seniority—Agree with our Seniority Clause 


with the addition of their supplement (Article 
C). 


. Management Rights—They will agree to the 


Management Rights Clause with the changes 
that Mr. Bowden has proposed. 


. Physical Examinations—The Union proposes 


that the language in the Company’s proposal 
be modified to permit physical examinations, 
other than prehiring physical examinations, 
only after illness and layoffs. 


. Company Rules—The Union does not want 


them as part of the agreement. They want 
them to be published separately and they take 
the position that the Company can set down 
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any list of rules that they desire and that the 
Union will look at the application of each rule 
through the grievance procedure. 


7. Intent and Purpose Clause—They strongly urge 
the Company to make this a part of the agree- 
ment. 


It is to be noted here that although Mr. Edwards 
mentioned four non-economic requirements he actu- 
ally listed seven. 


Mr. Bowden then asked Mr. Edwards if there was 
anything else, in addition to the items listed above, 
that the Company would have to be concerned with. 
Mr. Edwards replied that the only other area con- 
cerned the moving of a man from one job classifi- 
cation to another job classification on a temporary 
basis. He stated that the Union would insist on the 
man being paid at the higher rate if the new tem- 


porary job he was filling carried a higher rate. Mr. 
Edwards made the statement that the Union consid- 
ers a contract a sale of work and it sets forth the 
terms and conditions of same. He then reiterated 
that the items mentioned above were the only out- 
standing points in their opinion and that all other 
points have been agreed upon. 


Mr. Bowden asked again if these are the only points 
holding up a contract and that he didn’t want to re- 
solve these points and then have a whole new series 
of issues raised by the Union. 


Mr. Edwards replied that this was it and that they 
weren’t anymore points to be raised. He then stated 
that if we failed to reach an accord on the above 
points that the Union considers that they haven’t 
reached an agreement on anything. 
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Mr. Bowden agreed that everything up to that time 
had only been agreed upon tentatively. 


It was then 10:30 A. M. and the Company asked for 
a break to consider the various proposals which the 
Union had made. 


The meeting was reconvened at 11:50 A. M. and Mr. 
Bowden made the following observations on the 
above mentioned points. 


A. Economic Proposals. 
The Company has made all the movements in this 
area that they feel are justified. Mr. Bowden men- 
tioned that their daily overtime proposal would 
only compound our already serious problem of 
absenteeism. He pointed out the fact that 51% of 
our employees lost time in the month of January. 


- Non-Economie Proposals. 


1. 


2. 


Compulsory Arbitration—We stand on our non 
compulsory arbitration proposal. 

Union’s No Strike Clause—The Company feels 
their proposal is not broad enough to cover 
current court decisions in the event of a breach 
of contract. 


. Seniority (by departments)—The Union pro- 


posal of February 7, 1967, covers only ‘C7? 
of the Company proposal and we assume all 
other sections of Company proposal are agree- 
able. On their proposed Section **O”?, we will 
agree on the preamble with the addition of the 
words ‘‘department classification” after the 
word ‘‘basis’’. In Item #13, Section “6O??, 
after phrase ‘“‘regular job’? add words ‘tig 
more than one shift”. In addition, list the 8 
departments mentioned at one of the prior 


meetings. 
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. Management Rights Clause—The Company will 
agree to add after phrase ‘‘and delivery’’ the 
following, ‘‘provided it is not done for the 
purpose of discrimination against any em- 
ployee because of his Union membership’’. 

. Physical Examinations—Their proposal is not 
broad enough and doesn’t reach all the circum- 
stances, 


. Company Rules—If the Union will agree to the 
Company’s Article #3 the Company would 
delete that part about rules being attached if 
the Union gives the Company a side letter 
stating that the proposed rules are reasonable. 


- Intent and Purpose Clause—If the Union will 
agree to the Company proposal on Arbitration, 
the Company will agree to their Intent and 
Purpose Clause. 


Mr. Bowden then reviewed the Company Rules, mak- 
ing suggestions as follows: 


A. Major Rules 
1. Rule #10—Change to read ‘‘wage assignments 
if not settled before any liability is attached to 
the company”’. 

- Rule #13—to read ‘‘conviction of a felony”. 
This is a new rule in addition to the 12 origi- 
nally submitted with our proposal. 

B. Minor Rules 
1. We propose a change in our original proposal 
as follows, ‘‘for the second violation of any of 
these rules, the employee may be suspended 
from work without pay for up to and includ- 
ing one (1) week’’. This has the effect of sub- 
stituting one (1) week for two (2) weeks as 
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the suspension period in the event of a second 
violation. 

2. Rule +5—The word ‘‘profane”’ will be deleted 
from this rule as originally proposed. 

3. Bule +18—This rule will be deleted entirely. 


Observations and comments while Mr. Bowden was 

presenting the above. 

1. When the company representatives returned from 
the recess Mr. Edwards indicated that he had for- 
gotten to mention before the recess that in addi- 
tion to everything else he had proposed, the Union 
would still require a check-off. 

- When we made no more movement on economic 
proposals, Harold Mays folded up his papers, 
stacked them in front of him and commenced 
pouting. 

. Mr. Edwards suggested recessing until some future 
date and Mr. Kazin suggested leaving open the 
meeting time and date subject to call from either 
party or the Federal Mediator. All parties agreed 
to this. 


Before leaving Mr. Edwards accused Mr. Bowden of 
starting an investigation of Mr. Edwards, Mr. Nash 
and Mr. McCall. He said that the police had been 
investigating him locally and also in Tampa and he 
doesn’t know why we started such an investigation. 
Mr. Bowden denied originating any investigation but 
did indicate that the police had called him indicating 
that it was their understanding that he was handling 
negotiations for Florida Machine & Foundry Co. with 
the Steelworkers and requesting the addresses of 
the various union representatives. Mr. Bowden told 
Mr. Edwards that he did not give the police any 
addresses. 
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RESPONDENT’S EXHIBIT 9 
Meeting +9 
March 14, 1967—Federal Building—10:00 A. M. 


Attendance: 


United Steelworkers of America 

W. T. Edwards—International Representative 
James Nash—International Representative 
Thomas Seniors—Florida Machine & Foundry Oo. 
Frank McCanless—Fleco Corporation 

Harold Mays—Fleco Corporation 

John Overman 

Federal Mediator—Mr. Kazin 


Company 
Otto Bowden, Attorney 
W. H. Pearsal 


I. As the meeting opened Mr. Nash passed around a 
letter to the company with reference to non-striking 
employees carrying firearms into our plant. A copy 
of this letter is attached. 


Mr. Edwards opened the meeting with a series of 
random remarks, observations, and questions as fol- 
lows: 


1. He stated that in contrast with Mr. Bowden’s 
recent letter, the Union and the Company are not 
in agreement on Seniority. 

. He wanted to know why the Credit Union was 
dragging its feet on disbursements to strikers? 


. He wanted to know why the Company was with- 
holding paychecks from strikers? 
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4. He reviewed the non-economic issues on which 
he felt the Union and Companies were still in 
disagreement as follows: 

A.) Holidays—He reiterated that the Union 
wanted one more paid holiday. 

B.) Insurance—He reiterated the Union’s opinion 
that the present plan was inadequate. 

C.) Arbitration—He reiterated that the Com- 
pany’s proposal was unsatisfactory. 

D.) Seniority—He reiterated that the Company’s 
proposal was inadequate. 

E.) Physical Examinations—He stated that “a 
man can be denied employment at the whim 
of a doctor’’. 

F.) Company Rules—He agreed that the Com- 
pany has the right to write reasonable rules 
but the Union will not bargain with the Com- 


pany about these rules or put them in the 
contract. 


G.) Intent and Purpose Clause—Mr. Edwards 
stated that he wanted it in the contract be- 
cause “‘it makes the agreement more of a 
human document”’. 


When he was finished Mr. Bowden explained that it was 
his understanding that the Credit Union was an organi- 
zation operated by company employees and not by the 
Company. He stated that he would be glad to have a 
break to get a clarification on this but he was confident 
that the Company was not involved in its affairs. 


Mr. Pearsall then explained that to the best of his knowl- 
edge only two paychecks had been temporarily withheld 
from strikers and that this was due to the fact that these 
employees owed the Company some money and that the 
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checks were withheld for a short period of time until cer- 
tain details pertaining to this could be worked out. It 
was explained by Mr. Pearsall that one of these cases 
involved a loan to an employee in connection with a hos- 
pital bill and that the other involved a case where an em- 
ployee had been overpaid and a monthly deduction had 
been agreed upon by the Company and employee to ef- 
fect an appropriate reimbursement. At this point Mr. 
McCanless injected as follows, ‘‘nobody out there has been 
overpaid. Everyone has been underpaid’’. 


Mr. Bowden told Mr. Edwards that he couldn’t under- 
stand why the Union was so insistent on including the 
Intent and Purpose Clause if it was as unimportant as 
Mr. Edwards has continuously maintained. 


Mr. Edwards then stated that the attitude of the Com- 
pany is anti-labor and said, ‘‘that’s why we are con- 
fronted with the present strike’’. Mr. Edwards indicated 
further that it was his opinion that the Company’s com- 
mittee had made the Union strike our Plant. He said the 
Union doesn’t believe the Company came to the table 
originally to get an agreement. Mr. Bowden explained 
to the Union representatives that the Company was being 
swamped with applicants for the job openings that had 
developed as a result of the strike. He indicated that 
the Company had received a fantastic number of telephone 
calls in response to its first ad and that the problem was 
not one of hiring personnel but one of assimilating them 
into the plant. He observed that the response which the 
Company was receiving from people who were not work- 
ing at the present time and also people who were working 
for other companies in the Jacksonville area and wanted 
to be considered for a job with Florida Machine & 
Foundry Co. or Fleco Corporation because the rates of 
pay and overall program were better than they had on 
their present jobs tended to confirm the position which 
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the Company had taken throughout the negotiations that 
its wage levels and fringe benefits were not only in line 
but in many cases superior to the general level of wages 
and benefits in the Jacksonville area. 


Mr. Nash commented that, ‘‘all but a few people in Jack- 
sonville, Florida are underpaid’’. 


Mr. Overman raised the question as to the ability and 
efficiency of the new workers that were being hired. Mr. 
Bowden replied that the workers that were being hired 
were, in the Company’s opinion, just as good as the work- 
ers they had before and indicated to Mr. Overman that 
this would give him some idea as to the quality of the 
workers that were being hired. 


Mr. Overman said that their people on the outside know 
more about what’s going on in the plant than Mr. Bowden 
did. Mr. Bowden apologized for not being a welder and 
agreed that he was not too familiar with the operations 


of the plant but stated that the Company was well satis- 
fied with the performance of their new employees. 


Mr. Edwards stated that our Companies should pay 11% 
times for daily overtime. He said that the Union thinks 
that this is reasonable for a company of our size. 


Mr. Bowden responded that the Company had surveyed 
the economic items and that the Company feels that 
they have made all the overtures that are appropriate. 
Mr. Edwards then stated that, ‘‘since nobody has changed 
their position we’ll just have to see how long it will take 
the Company to scab up and that’s all there is to it??. 
Mr. Edwards then remarked further that, ‘‘we’re not go- 
ing to leave Jacksonville for years and years and we’ll be 
back at your door at every opportunity’, 

Mr. Nash suddenly became very excited at something Mr. 
Bowden said and began to rant and rave in a highly 
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emotional and irrational manner. Mr. Kazin then inter- 
vened and suggested that both the Union representatives 
and the Company representatives take a break for a cup 
of coffee. 


Mr. Edwards injected one parting shot, remarking that, 
‘tin settling the strike we want the elected president of 
the local Union, John Overman, back at work’’. 


At the conclusion of the break it was agreed that no use- 
ful purpose could be served by resuming the meeting at 
that time and it was decided to adjourn the meeting at 
11:15 A. M. 


RESPONDENTS’ EXHIBIT 10 


Meeting +10 
L Federal Building—May 1, 1967—10:00 A. M. 


I. Attendance: 


United Steelworkers of America 

James Nash—International Representative 
W. T. Edwards—International Representative 
Frank McCanless 

John Overman 

Thomas Seniors 

Jesse Hunter 


Company 
Otto Bowden 
Thomas M. Madison 


III. General Comments: 


Federal Mediator Kazin opened the meeting by thank- 
ing both parties for copies of the correspondence and 
remarked that he did not see any significant change 
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in position as a result of the correspondence and that 
he would just turn the meeting over to the parties in- 
volved. 


Mr. Edwards asked if the Company had taken time 
to reconsider Arbitration and Mr. Bowden, in a 
lengthy answer, replied that we had and our position 
is the same. Mr. Bowden said that he had recapped 
the points that the Union and the Company have 
agreed on to date and submitted them to the Union. 
Sight attached. 


A. Seniority (Article VI of Company’s Proposal) 


Mr. Edwards lead off a general discussion on the 
topic of Seniority. He took the position that the 
Company had agreed to a 60 day probationary 
period rather than the 90 day probationary period 
as is shown in Article VI (B), Page 4 of the Com- 
pany’s proposal. Mr. Bowden checked his notes 


and said that as far as his records show that this 
point is still open for discussion and agreement. 
Mr. Edwards then turned the discussion to the 
Union’s “Seniority” proposal which was submitted 
on February 7, 1967 and wanted to review our ob- 
jections. Mr. Bowden checked his notes and an- 
swered the above. A discussion followed between 
Mr. Bowden and Mr. Edwards on the above which 
is “the union’s proposed changes to our Seniority 
Clause (Article VI, Section (C). Both Mr. Ed- 
wards and Mr. Bowden expounded on Section (3) 
of the above and it was brought out that neither 
party has changed their position. In regard to 
Article VI, Section E, (3) of the Company’s pro- 
posal, Mr. Edwards thinks that this is not reason- 
able. Mr. Bowden pointed out Article X of the 
Company’s proposal (Page 7) and mentioned that 
the Union had agreed to this on December 19, 1966. 
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After a lengthy discussion both parties agreed to 
add to Article VI (E), Page 4 of the Company pro- 
posal the phrase “without observing the require- 
ments of Article X.” The Union proposed that on 
Article VI (E-5) of the Company’s proposal be 
changed to six (6) months from 3 months and add 
word “non-occupational” before the word “illness”. 
Mr. Bowden said the Company would take this 
under consideration. Mr. Edwards questioned Sec- 
tion VI-(F) of the Company’s proposal and Mr. 
Bowden reminded him that we had agreed to the 
Union’s Article 11.6. 


. Grievance Procedure (Article VI, as amended, of 
the Company’s proposal) 


Mr. Edwards made a lengthy comment on this 
topic saying, among other things, that they could 
not function as a Union—trying to insure indus- 
trial peace and tranquility—without compulsory 


arbitration. 


Mr. Bowden and Mr. Edwards discussed this 
topic in quite some detail, both expounding on 
their ideas of compulsory and non-compulsory 
arbitration and as an end result it was brought 
out that neither party had changed its position. 


C. No Strike Clause (Article XI, Page 8, Company 
Proposal) 


After discussing the pros and cons, Mr. Edwards 
asked if we had any change in our position. Mr. 
Bowden explained our reasoning behind this 
article and that we thought that it was very im- 
portant in an agreement. Mr. Edwards said that 
they, as an international union, cannot promise 
“no wildcat strikes” and that they were hung up 
on the word “permit” in our Article XI-(A). After 
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both parties expounded on the subject Mr. Bowden 
made the comment that soliciting the help of the 
Courts should serve the Union as an aid in helping 
them prevent these strikes. There was no change 
in either position. 


. Check Off (Union Proposal Article 4) 


Mr. Edwards asked our position on this article 
and Mr. Bowden said that it is the same. 


. Striking Employees 
Mr. Edwards said that prior to signing any agree- 
ment that they would require the Company to take 
back all of the employees who are on strike. Also, 
John Overman would have to be put back to work. 


. Intent & Purpose Clause (Article 2—Union Pro- 


posal) 
After a lengthy discussion it was brought out that 


the positions of both parties remained the same. 
Mr. Bowden said that the Company’s position de- 
pends upon the type of Arbitration Clause. 


. Medical Examinations (Article XVIII, Company’s 
proposal) 
Mr. Edwards expounded on his theory in regard 
to this article. John Overman and Frank McCan- 
less took off on a tangent degrading Dr. Archie 
Baker. The Union said they will agree to this 
article if the company agrees to pay the doctor of 
the employee’s choice. Mr. Bowden asked them to 
submit a written proposal so that he could check 
the wording. 


H. Company Rules (Addendum B—Company’s pro- 
posal) 


Position of both parties remain the same, 
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I. Economic Issues 


Mr. Edwards doesn’t think the 8 cents across the 
board is enough and he questioned our theory 
behind the other selective proposed increases. 


Summary: 
Mr. Edwards said that the Union has been frus- 
trated on the following points: 


1. Economic Issues 


Mr. Edwards feels that the Union could not 
agree to our 8 cents across the board with the 
four (4) selective increases since it would be 
discriminating against the employees that they 
represent. Later on in this same discussion, 
Mr. Edwards said that the Union would change 
their request from 20 cents to 18 cents across 
the board for everyone with 20 cents across 
the board for the four (4) selective classifica- 
tions. 

He feels that they should have one more paid 
holiday and that the company should pick up 
the dependent coverage premium on insurance. 


. Non-Economic Issues 


Mr. Edwards feels very strongly about the Ar- 
bitration, Check Off, No Strike—No Lock Out 
Clauses. 

In regard to the No Strike—No Lock Out 
Clause, Mr. Nash got off on a tangent of its 
being impossible and illegal for the Union to 
live up to Article XI (A) of the Company’s 
proposal. Mr. Nash said that this in itself shows 
that the company has not been bargaining in 
good faith. At this point, John Overman got 
off on a tirade of the inferior conditions, low 
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wages, inferior insurance program, ete., claim- 
ing such things as the men were poorly under- 
paid. Mr. Edwards said that it doesn’t look 
like we have made much progress here today 
and that it doesn’t cost the Union much money 
to have a strike and that they can just con- 
tinue indefinitely . . . they didn’t want this 
strike to begin with. He claimed that they will 
be back again next year. Frank McCanless 
said they will probably have the scabs or- 
ganized within the next year or so. 


Mr. Kazin requested a conference with the Com- 
pany’s representatives and following same he ad- 
journed the meeting and said that another meet- 
ing could be called upon the initiative of either 


party. 


RESPONDENTS’ EXHIBIT 11 
Meeting +11 
New Federal Building—August 7, 1967—10:00 A. M. 


Attendance: 


United Steelworkers of America 

James Nash—International Representative 
W. T. Edwards—International Representative 
Frank McCanless 

Thomas Seniors 

Jesse Hunter 


Company 

Otto Bowden 
Thomas W. Peacock 
Willard H. Pearsall 
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Ill. General Comments: 


Federal Mediator Kazin opened the meeting by re- 
marking that it had been some time since we had 
all been together and that he would throw the meet- 
ing open for general discussion. 


Mr. Edwards then started things off with the state- 
ment that the Board had found that the Company 
had bargained illegally. 


Mr. Bowden interjected with a denial that the Board 
had in fact made such a determination and that the 
Company categorically denied that it had in any 
way bargained illegally and that its position would 
be defended vigorously. 


Mr. Edwards then said, ‘‘let’s talk about the em- 
ployees that have not been reinstated. We want 
you to put these men back to work’’. 


Mr. Bowden then commented that the Company will 
hire men from the lists that were presented to the 
Company in connection with the respective N.L.R.B. 
charges on a selective basis just as they would hire 
any other applicant who showed up with an offer to 
go to work. Mr. Edwards then remarked that, ‘‘in 
the great amount of time that has transpired, the 
Company had yet to initiate a meeting with the 
Union and that the Union has always pressed for 
meetings’’. Mr. Edwards stated that a consideration 
of good faith bargaining is the Company wanting 
meetings as well as the Union. 


Mr. Bowden then asked Mr. Edwards that since he 
had asked for this meeting did he have anything new 
to offer? 


Mr. Edwards stated that the Union was always will- 
ing to modify its terms and further stated that it 
was the Company who had been rigid in its position. 
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Mr. Bowden then asked Mr. Edwards to please indi- 
cate specifically what new proposals he wished to 
make. 


Mr. Edwards then stated as follows: 

1. The Union will drop its request for an ‘Intent 
and Purpose Clause’’ if the Company will ac- 
cept the Union’s ‘Arbitration Clanse’’. 

- The Union will agree to include Rules in the 
contract but will ask that the penalties for in- 
fractions of the rules be reduced in severity. 

- With respect to physical examinations, the 
Union wants a medical arbitration clause. 

At this point Mr. Nash injected himself viciously 
into the conversation asking Mr. Bowden, ‘‘Are we 
boring you Mr. Bowden’’? Mr. Nash then made 
another surly, inflammatory remark about Mr. Bow- 
den’s arrogance. 


Mr. Bowden then suggested to Mr. Nash that he let 
Mr. Edwards proceed. 


Mr. Edwards then backed up Mr. Nash by saying, 
“‘Mr. Bowden, your attitude is most surly. I’m not 
going ahead with any new proposals’’. 


Mr. Bowden then stated, ‘‘Mr. Edwards if you have 
any new proposals please put them out.” 


Mr. Edwards then said to Mr. Bowden, ‘‘we didn’t 
hire you to give us advice Mr. Bowden’’. 


After some further disparaging remarks about the 
way Mr. Bowden was handling himself and his pre- 
sumed attitude Mr. Edwards settled down and went 
on with his proposals as follows: 
1. Insuranee—the Union will agree to reduce the 
amount of life insurance coverage from $5,000 
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to the present limits but will insist upon the 
Company picking up the entire cost of the pro- 
gram both for the individual employee and his 
dependents. 


. The Union will agree to the Company’s offer 
with respect to wage rates for various top 
skills. 

. The Union will agree to reduce its demands for 
all other wage rates from 20 cents an hour to 
18 cents an hour. (It was later brought to Mr. 
Edwards attention that the 18 cents an hour 
proposal had been made previously at the May 
1st, 1967 meeting.) 


4. Daily overtime—the Union still wanted that. 


5. Seniority—the Union would insist upon depart- 
mental seniority. 


. The Union will drop its request for a 7th holi- 


day. 


With further reference to the Rules Mr. Edwards 
expressed his belief that 3 days should be substi- 
tuted for 2 weeks in the Company’s proposal and 
that instead of the wording ‘‘shall’’ be discharged, 
the word ‘“‘may’’ should be substituted. The effect 
of this he explained would make discharge not an 
automatic procedure. He further stated that Rules 
should be impartially implied and not used for the 
purpose of discrimination. With respect to a specific 
rule, he indicated that the Union would agree to 
Major Rule #10 ‘‘Wage Assignment”? although he 
expressed his opinion that this was a very unfair 
rule and that penalizing an employee for this reason 
only compounded the employee’s financial problems. 
Mr. Edwards then said, ‘‘keep in mind that we 
want you to take all these people back to work.”’ 
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At this point an intermission was taken so that the 
Company could review the Union’s new proposals. 
At the end of the intermission Mr. Bowden gave 
the Company’s response as follows: 


1. The Company will agree to the ‘‘Intent and 
Purpose Clause’’ if the Union will agree to the 
Company’s ‘Arbitration Clause’’. 


. With respect to the rules the Company will 
agree to include the rules in the contract and 
will substitute three days for two weeks as 
the penalty for a second violation but would 
insist upon a mandatory dismissal as the pen- 
alty for a third violation. The Company would 
be willing to include language to the effect that 
these rules would ‘‘not be used for purposes 
of discrimination.”’ 


. With respect to physical examinations, the 
Company would allow an employee to go to 
a doctor of his own choosing at his own ex- 
pense. If a difference of opinion developed 
between his doctor and the Company doctor 
then these two doctors would select a third 
doctor to decide the issue and the employee 
and the Company would split the expense of 
the third doctor. 


. With respect to insurance, the Company would 
have to stand by its latest proposal which had 
increased the daily room rate to $15.00 a day. 


. With respect to wages, the Company was not 
prepared to improve upon its last offer. 


. With respect to daily overtime, the Company 
could not agree to it. 


- With respect to Seniority, the Company be- 
lieved that the most realistic approach to the 
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problem in its plants would be classification 
within departments and that it must stick to 
this proposal. 

. The Company agreed to accept the Union pro- 
posal of 6 holidays and that this should close 
one area of disagreement.. 


. With respect to a ‘‘No Strike Clause,’ the 
Company must stick basically to its proposal 
but would be willing to substitute the word 
‘authorize’? for the word ‘‘permit’’. Further- 
more, the Company would be willing to add 
language to the effect that with respect to this 
clause no action would be taken by the Com- 
pany for the purposes of discrimination. 


Mr. Bowden stated that this was the end of the 
Company proposal. 


Mr. Nash then injected, ‘‘what about our request to 
reinstate employees?’’ 


Mr. Bowden responded that the Company had no 
need for them now but that they would be employed 
on a selective basis when and as they were needed. 
Mr. Edwards remarked, we cut our position down; 
we dropped a holiday, ete. We came to the table 
to reduce our proposal quite a bit hoping that you 
would respond. Mr. Edwards then went on to add 
“it is just such bargaining sessions as this that are 
breeding disrespect for our labor laws. The rem- 
edies that the Board has are innocuous thus en- 
couraging companies to persist in unfair bargaining. 
The working man is frustrated. Mr. Bowden, you 
create tension in the community with your tactics. 
You are threatening the institutions of this country.”’ 
Mr. Edwards then went on to say that ‘‘the working 
man is as much an American as Mr. Ball or you 


—211— 


Mr. Bowden, but in my opinion the working man’s 
current frustrations are only temporary.” 


Mr. Bowden then told Mr. Edward “if you don’t 
get everything you want you think that’s unfair 
bargaining.”” Mr. Edwards then remarked, ‘‘the 
striking process will be passe one of these days and 
this condition has been brought on by bargaining 
in the South.” 


Mr. Kazin then broke in and said, ‘‘we’ll recess un- 
til someone comes up with a new thought.’’ 


Mr. McCanless then contributed a parting shot. 
“Tell Mr. Russell that everyone is still eating regu- 
larly and no one has lost his home yet,’” whereupon 
Mr. Nash injected sarcastically something to the 
effect that he knew Mr. Russell would be very much 
interested since he had been so interested in every- 
thing all along. 


RESPONDENT’S EXHIBIT 12 


Personal Interviews 
I. Present Benefits 


1. Pension 

2. Paid Vacations— 

3. Paid Holidays—6 

4. Hospitalization— 

5. Group Life Ins. 

Il. Job Security 

1. Layoff policy— 

2. Aggressive company 

3. Union goes for check off and union wants trial 
for not paying dues. 
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Il. Wages 
1. Compare with other companies in area. 
2. Our wage increases in last few years. 
2/14/66—7¢ 
3/1 /65—3% or 4¢ to 8¢ 


IV. Job Opportunity 
1. Ability, aptitude, attitude & length of Sve. 
2. (Illegible) 


RESPONDENT’S EXHIBIT 13. 


Talk to Employees 
September 21, 1966 


2:30—Wednesday 
10:15—Wed. Night 


You men are about to vote in a Union election. You 
can vote for either one of two Unions or the Company— 
this is a very important decision for you to make. 


We have not fooled you. When you started work for 
us you knew our policy was ‘‘open shop”’, and no one 
was required to join a Union and pay union dues in 
order to work for us. We have all done well without 
any interference from a Union, and your management 
intends to keep it that way, and I hope that each and 
every one of you feels the way that I do and will vote 
for the Company so that we will continue to have success 
and job security with a good wage. 


We know what a Union can do to a plant—we had 
one for 15 years. As I understand that many of you 
have never belonged to a Union, I think it only fair that 
I recite some facts that took place here some seven or 
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eight years ago. Due to economic conditions, at that 
time, we did not think it was good business to give the 
wage increase demanded, but told them we hoped con- 
ditions would improve enough before the end of that 
year to grant a wage increase, The Union called a strike. 
We announced to the strikers that they could return to 
their jobs if they had not been replaced. Quite a few 
returned. About 140 men, who did not return, were re- 
placed and many of the men who took their places are 
still working for us. One of the sad things about this, 
is that, to our knowledge, not one of the men, who did 
not return, bettered himself or even got a job as good 
as the one he left. Many applied for their old jobs after 
it was too late. In a short time, thanks to the many new 
men and the loyalty of the old ones who stuck by us, 
everyone was happy again without any outside influence 
to interfere so that we could devote our entire time to 
the best interests of you men and our Companies—we 
did not lose a customer. The wage increase just men- 


tioned was granted as we told them it would be. 


I have heard rumors, and no doubt many of you have 
too, that our Companies are making tremendous profits. 
I’ve even heard the figure of $1,000,000. All I can say 
is, this is utterly ridiculous. You fellows all Imow that 
a company cannot make an unreasonable profit for any 
length of time. To do this your prices have got to be 
too high and competition will come in and cut your 
throat. 


What are profits anyway? These buildings are profits. 
All this equipment is profits. In fact, speaking of $1,- 
000,000, you fellows might be surprised to know that 
we have to keep approximately $1,000,000 tied up in 
inventory at all times. Such things: as scrap, alloys, 
bentonite, sand, finished and partially finished castings, 
finished rakes, angle, plate, pipe. All of these things 
are also job security. 
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No Union can give you job security. Only a well man- 
aged and successful Company like our Foundry and Fleco 
can give you job security. 


In your talks with Tommy Madison and Tom Peacock, 
I hope they have made it clear to you that the ‘‘Golden 
Rule’’ is the one basic policy of our Companies. I am 
very proud of the calibre of the men who are managing 
our Companies. I am also proud of you men, who, by 
your loyalty and good work have made it possible for 
us to have gained an outstanding position in our In- 
dustry. We are looked up to throughout the entire World 
for the quality of our products and the type of our men 
whom our customers come in contact with. 


From 1959 to now, without interference or confusion 
caused by Unions, during which time we all have been 
able to act as free men, your Companies have made more 
progress and you men have received more pay increases 
and fringe benefits than ever in the histories of our Com- 
panies, 


Well men, in closing, the law says I can’t threaten 
or promise you a thing. Well, I am going to make you 
one promise anyway. I promise you our Companies are 
going to be just as aggressive in obtaining work for you 
men in the future as we have in the past. You have seen 
how we have grown and we expect you to grow with us 
in the future. 


I can’t even vote but I want to show you how I would 
vote if I could. Putting my ‘‘X’’ in the middle. I’m 
Florida Machine-Fleco all the way. 


Thanks a lot for your time. Now let’s all go back to 
work. 


Name of Striker 
Snead, Johnnie 
Cross, Lorinza 
Hendley, Arthur 
Rivers, Henry Lee 
Erown, Alexander 
Badger, John 
Dove, Jobn 
Wyche, Joseph 
Kelly, Curtis 
Cobb, Avery 
Loyd, William 


Cannon, Melvin 
Robinson, Joseph 
Ansley, Alfred 
Mobley, Alden 
Graddick, Nathan 
McCloud, Walter Lee 
Cummings, Kenneth 
Lovelace, Albert 
Jenkins, Earnest 
Hunter, Theodore 
Thomas, Ronald 
Jones, Roosevelt 
Newton, James 
Martin, Charles 
Davis, William 
Perry, Albert 
Reddick, Ora 
Clark, Earnest 
Gates, Oscar Lee 
Mines, Malichi 
Shanks, James 
Seniors, Thomas 
Ware, George 
Dasher, Joseph 
Johnson, Frankland 
Mobley, Roy 
Smith, Ben 

Vason, James O. 


Gauldin, Edward 


RESPONDENT’S EXHIBIT 14 


Name of Replacement 
Smith, Riley 
Dow, Wayne 
Laliberte, Robert 
Badger, John 
Joseph, Monroe 
Gilbert, Eddie 
Ramage, James 
Smiley, James 
Johnson, Henry 
Roberts, Louis 
Jackson, Eugene 


Hutchins, Larry 
Edwards, Larry 
Smith, Irvine 
Gardner, Luther 
Green, Henry 
Cole, Steven 
Walker, Edgar 
Smith, Willard 
Walker, Car 
Widman, James 
Nichols, Kenneth 
Williams Raymond H. 
Averill, James F. 
Gamble, George H. 
Walker, James 
Burnett, Morris 
Goodale, Vernon 
King, Grant 
Hinkle, Robert 
Newman, Larry 
Rose, Benjamin 
Ansley, George 
Hines, George 
Ansley, Alfred 
Wyatt, Joe 
Howard, Eugene 
Redding, Virgil 
Mallory, Dennis 


Caldwell, Wayne 


Job 
Classification 


Crane Opr. 

Scrap Burner 
Helper, Arc Furn. 
Helper, Arc Furn. 
Helper, Arc Furn. 
Helper, Arc Furn. 
Helper, Arc Furn. 
Helper, Arc Furn. 
Steel Pourer 
Crane Operator 


Helper, Induction 
Furnace 


Molder—Side Floor 
Molder—Side Floor 
Molder—Side Floor 
Helper—Side Floor 
Helper—Side Floor 
Helper—Side Floor 
Helper—Side Floor 
Helper—Snap & Bench 
Helper—Snap & Bench 
Helper—Snap & Bench 
Helper—Snap & Bench 
Helper—Snap & Bench 
Helper—Snap & Bench 
Molder—Slinger 
Molder—Slinger 

Crane Opr.—Slinger 
Helper—Slinger 
Helper—Slinger 
Helper—Slinger 
Helper—Slinger 


Helper—Roller Floor 
Helper—Roller Floor 
Helper—Sand 
Preparation. 


Hourly Date of 
Rate 


of Pay 

$1.82 
2.00 
163 


Replace. | 


ment 
3/10/67 | 
3/ 2/67 
3/14/67 
3/10/67 
3/ 7/67 
3/ 7/67 
3/14/67 
3/14/67 
3/10/67 
3/10/67 


3/ 9/67 
8/ 2/67 
3/ 1/67 
3/ 1/67 
3/14/67 - 
3/14/67 
3/14/67 
3/14/67 
3/15/67 
3/15/67 
3/ 8/67 
3/ 7/67 
3/ 7/67 
3/ 7/67 
3/ 6/67 
3/ 2/67 
3/ 6/67 
3/14/67 
3/14/67 
3/14/67 
3/13/67 
3/13/67 
3/18/67 
3/13/67 
8/18/67 
3/ 9/67 
3/13/67 
8/ 1/67 


3/15/67 
3/15/67 


Name of Striker 
Shirah, Freddie 
Smith, Walter L. 
Wyman, Earl C. 
Bellamy, Wilber 
Driggers, Van 
Seymore, Grover 
Singleton, Joe 


Smith, Dan 
Christie, Richard 


Jackson, McArthur 
Gillyard, Sylvester 
Thomas, George 
Harrell, Willis 
Collins, Willie L. 
Newbill, James 
Wright, Herbert 
Crawford, Sam 
Christie, Frank 
Howard, Lennie 
Livingston, Edward 
Perry, John 
Jackson, Edward 
Woodard, Joseph 
Felton, Willie 
Wrights, Frank 
Gamble, Willie 
Miller, Henry 
Wesley, Glenn 
Hunter, Jesse L. 
Terrell, Edward 
Fudge, Jay Lynn 
Brown, Ronald 
Purdy, Willie 
Jones, Freddie Lee 
Loznicka, George 
Benge, Roy R. 
McCallister, Harold 
Toske, Leroy 
Hildum, Roy 
Ricketson, Willie H. 
Handley, John W. 
Thomas, Marion 
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Name of Replacement 
Caudill, Willie 
Eblert, Norbert 
Teuton, Sherman 
Menter, Robert 
Morgan, Jerald P. 
Drury, William 
Davis, James F. 


Parrish, Milton 
Wenimer, Charles B. 


Thompkins, James 
Harris, John 
Bailey, James 
Shedd, Roland E, 
Mims, Donald 
Craig, Harold 
Lewis, James 
Grier, Robert 
Williams, Ross 
McDonald, Fred 
Earnett, Charles 
Rogers, George 
Buckley, Craig D. 
Warner, Hillis 
Griggs, Charlie 
Albert, Richard 
Brown, Stephen 
Stallings, Roland 
Bright, Ferman 
Hall, Clift 

Scott, Willie 
Miller, W. J. 
Wilson, Lorenza 
Conner, William 
Forshee, Joseph 
Joyner, Eldred J. 
McCallister, Harold 
Howell, Van 
Kowal, John 
Davidson, Gene 
Shanning, Richard 
Hines, Delbert 
Tingle, Mike 


Job 
Classification 
Coremakers 
Helper—CoreRoom 
Helper—CoreRoom 
Sand Mill Opr. 
Crane Opr.—Gen. 
Helper—General 


Arc-Air Operator 
Helper—Small Clean. 
Room 


Helper—Chip & Burn 
Helper—Chip & Burn 
Helper—Chip & Burn 
Helper—Chip & Burn 
Arc-Air Operator 
Grinders 

Grinders 

Grinders 
Helper—Grinder 
Helper—Grinder 
Helper—Grinder 
Helper—Grinder 
Helper—Grinder 
Helper—Grinder 
Roto-Blast Opr. 
Roto-Blast Opr. 
Roto-Blast Opr. 
Helper—Heat Treat 
Helper—Heat Treat 
Helper—Heat Treat 
Journeyman Machinist 
Journeyman Machinist 
Journeyman Machinist 
Apprentice Machinist 
Apprentice Machinist 
Apprentice Machinist 
Drill Press Opr. 
Helper—General 


Hourly Date of 
Rate Replace 
ofPay ment 


1.98 3/ 2/67 
163 3/14/67 
163 3/ 9/67 
174 3/10/67 
163 3/15/67 
1.63 3/15/67 


1.98 
2.06 


2/ 3/67 
3/10/67 


1.63 
1.63 
1.63 
1.63 
1.63 
1.63 
1.63 
1.63 


3/13/67 
3/13/67 
3/13/67 
3/13/67 
3/13/67 
3/10/67 
3/14/67 
3/14/67 
3/13/67 
3/13/67 
8/ 3/67 
3/14/67 
3/14/67 
8/ 6/67 
3/10/67 
3/15/67 
3/10/67 
3/ 9/67 
3/ 9/67 
3/ 7/67 
3/ 6/67 
3/ 6/67 
3/ 3/67 
3/13/67 
3/13/67 
3/ 8/67 
3/27/67 
3/15/67 
8/ 1/67 
3/ 9/67 
8/ 8/67 
3/ 1/67 
3/ 1/67 
3/ 9/67 


1.63 


Name of Striker 
Stokes, Ben 
Fishburne, Elijah 
Causey, John A. 


Boggs, Willie 

Smith, Rufus 

Mack, John E. 
Johnson, Richard 
Goodman, William M. 
Robinson, Howard 


Butler, Jimmie 
Harris, Alonzo 


Girtman, Vogie 
Erown, Eddie 
Chance, Alex 
Waters, Nazaree 
Bryant, Melvin 
Booth, Adell 
Nelson, Pressie 
Lewis, Thomas 
Brown, Walter Lee 
Sheppard, Edward 
Williams, Terry 


Benton, George 
Clark, Horace 
Walker, Odis 
Peoples, Dewery 
Jackson, Willie 
Mungin, Robert 
Baxter, Samuel 
Smith, Charlie 
Evans, Billie 
Withers, James C. 
McClary, Isaac B. 
Kohn, Edward 
King, Clement 
Wilson, Henry Lee 
Young, James 
Mosley, Isiah 
Reid, Jonathan 
Daniels, David 
Wright, Edward D. 
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Name of Replacement 
Caldwell, Bobby 
Wrye, Edwin 

Maloy, James 


Mungin, Leon 
Baumann, David 
Morningstar, Donald 
Jones, Robert 
Carter, Stanley 
Hollington, David 


Morgan, Jim 
McKenna, Pat 


Dash, Edwin 

Davis, I, Birty 
Williams, Joseph Lee 
John Eliion 

Powell, Arthur 
Hunter, Theodore 
Roberts, Augustus 
Simmons, Morris 
Bethea, King Edward 
Johnson, Henry J. 
Foster, Johnny 


Daniels, Leonard 
Lowman, John 
McWhorter, James 
Johnson, David 
Aikens, Adolphus 
Jones, Arthur 
Collins, James E. 
Evans, Hardy 
Curtis, Charles 
Parker, Kenneth 
Chaplin, James 
Grissett, Edward 
Willoughby, Bert 
Robinson, Willie 
Mills, Roger 
Johnson, John 
Ayers, Buddy 
Carter, Tony 
Neither, James 


Job 
Classification 


Helper—General 
Helper—General 


Set-Up, Thermit 
Weld, Assembly 


Helper—Thermit Weld 
Helper—Thermit Weld 
Helper—Thermit Weld 
Welder 
Welder 


Crane Operator, 
Pour off/Shake out 


Ladle Operator 


Helper—Pour Off/ 
Shake Out 


“ 


Helper—Pour Off/ 
Shake Out 


Helper—Shipping 
Helper—Shipping 
Maintenance 
Helper—Maintenance 
Helper—Maintenance 
Carpenter 
Carpenter—Helper 


Hourly Date of 

Rate Replace 

ofPay ment 
3/ 6/67 
3/ 6/67) 


3/14-67 | 
8/22/67 | 
3/22/67 | 
3/10/67 | 
3/18/67 
3/10/67 | 


3/ 6/67 
3/13/67 ; 


3/13/67 | 
3/13/67 | 
3/13/67 | 
3/13/67 
3/13/67 | 
3/13/67 
3/10/67 
8/10/67 
3/10/67 | 
3/10/67 
3/15/67 | 


3/10/67 


Name of Striker 
Robinson, Charles 
Taylor, Charles E. 
Mayes, Harrell E. 
McCanless, Franklin 
Ponce, Merlin 
Tomlinson, John R. 
McManus, Charles 
Sarrells, J. E. 
Allen, Andrew 
Shivar, John 
Purdy, Albert 
Green, Edward 
Peterson, Samuel 
Felton, Lephus 
Sapp, Robert Lee 
Scantling, Frank 
Badger, George 
Daniels, Benjamin 
Fountain, Alpheus 
Reid, Luther B. 
Gunder, Carther 
Gordon, Thomas 
Ramsey, Willie 
Wright, Willie B. 
Mincey, Arthur 
Harris, Bobby 


Henderson, Jimmy Lee 


Moore, Nelson 
Allen, Billy 
Hodges, Ralph 
Miller, Raymond 
Sweat, Tenly 


Laurendine, Bobby 
Kitchens, James 
Perkins, Ellis 
Collins, Robert 
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Name of Replacement 
Carter, Willie Lee 
Burden, Jerry 
Richardson, Otis 
Kruse, Vernon 
Lynn, Ray 

Taylor, William 
Kelly, Charles 
Vann, Devon C. 
Pickett, Theodore 
Pipkin, Freddie 
Perry, Albert 
Pellicer, Claude 
Robitzsak, William 
Hansen, Larry 
Cook, James D. 
Harvey, William 
Yarbrough, William 
Moore, Nelson 
Mathis, Ronnie 
Morrill, Richard 
Fiantaco, Billy Joe 
Cochran, Herbert 
Buckley, Harold 
Graves, John 
Harris, Lemuel 
Everett, Thomas 
McGrane, Michael 
Allen, Benjamin 
Pursell, Douglas 
Crim, Daniel 

Dill, Floyd 
Thompson, Victor D. 
Lee, Leamon 
Hilliard, Pat 
Davis, Eugene 
Lowe, Ronald 
Richmond, Richard 
Foster, Francis 
Morton, Emery 
Grzesik, Joseph G. 
Wiggins, William 
Colson, Clyde C. 
Hansen, William 


Job 
Classification 
Laborer—Gen. Plant 
Set-Up—Journeyman 
Set-Up—Journeyman 
Set-Up—Journeyman 
Set-Up—Journeyman 
Set-Up—Journeyman 
Set-Up—Journeyman 
Set-Up—Journeyman 
Set-Up—Journeyman 
Set-Up Apprentice 
Crane Operator 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Helper—Fleco 
Painter—Fleco 
Radial Drill Opr. 
Welder—Journeyman 
Welder—Journeyman 
Welder—Journeyman 
Welder—Journeyman 
Welder—Journeyman 
Welder—Journeyman 
Welder—Journeyman 
Welder—Journeyman 
Welder—Journeyman 
Welder—Journeyman 
Welder—Apprentice 
Burner—Fleco 
Burner—Fleco 
Parts Man 


Rate 


Replace- 


ofPay ment 


1.55 


8/15/67 
3/13/67 
3/10/67 
3/10/67 
3/10/67 
3/ 9/67 
3/ 8/67 
3/ 6/67 
3/ 2/67 
3/ 2/67 
3/13/67 
3/13/67 
3/13/67 
3/13/67 
3/10/67 
8/10/67 
3/10/67 
3/10/67 
8/10/67 
3/ 9/67 
3/ 9/67 
3/ 9/67 
3/ 8/67 
8/ 8/67 
8/ 6/67 
8/ 9/67 
3/ 2/67 
3/ 7/67 
3/ 2/67 
3/ 9/67 
8/ 8/67 
8/ 7/67 
3/10/67 
3/ 6/67 
3/ 6/67 
3/ 2/67 
8/ 1/67 
8/ 1/67 
$/18/67 
3/ 6/67 
8/13/67 
8/ 7/67 
8/ 1/67 


—219 — 


RESPONDENT’S EXHIBIT 14-A 


Corrections to Striker Replacement List 


(Subpoena List No. 3) 


Hourly Date of 

Job Rate Replace. | 

Name of Striker Name of Replacement Classification ofPay ment | 
Ansley, Alfred Roberts, Augustis Molder—Side Floor 1.74 3/ 1/67 


Harris, Bobby Wyatt, Joe Fleco Helper 163 3/ 2/67 
Helper—Thermit 


Boggs, Willie Foster, Johnny Weld 1.63 3/15/67 
Smith, Rufus Daniels, Leonard ~ ot 163 3/15/67 
Waye, Eugene Lynn, Ray Welder 252 3/ 6/67 
Tomlinson, Eugene Jones, Robert Welder 2.62 3/ 1/67 
Seymore, Grover Morgan, Jerald Helper 163 3/10/67 


[*1] United States of America 
Before the National Labor Relations Board 
Twelfth Region 


In the Matter of: ) 


Florida Machine & Foundry Com- 
pany and Fleco Corporation Cases Nos. 

aoa 12-CA-3831 
12-CA-3915 (1-3). 
United Steelworkers of America, 


AFL-CIO 


Tuesday, January 23, 1968, 
Room 765, 

Federal Office Building, 
Jacksonville, Florida 


Pursuant to Notice, the above-entitled Matter came on 
for hearing at 9:30 o’clock a. m. 


* Numbers appearing in brackets in text indicate page num- 
bers of original stenographic transcript of testimony. 
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Melvin Pollack, Trial Examiner, 
National Labor Relations Board 


Appearances: 

Arthur R. Mattson, Jr., Attorney at Law, National 
Labor Relations Board, Twelfth Region, Room 
706, Federal Office Building, 500 Zack Street, 
Tampa, Florida; appearing in behalf of the Gen- 
eral Counsel. 

O. R. T. Bowden and Charles Henley, Attorneys at 
Law (Firm of Hamilton & Bowden), 1056 Hen- 
dricks Avenue, Jacksonville, Florida, 32207; ap- 
pearing in behalf of the Respondent. 

[2] William C. McCall, 501 Magnolia Avenue, Orlando, 
Florida; and William T. Edwards, 4203 Hender- 
son Boulevard, Tampa, Florida, 33609; Both Staff 
Representatives, United Steelworkers of America, 
AFL-CIO, appearing in behalf of the Charging 
Party. 


[5] PROCEEDINGS 


[8] Mr. Mattson: Your Honor, I wonder if I might propose 
a brief stipulation with Mr. Bowden at this time, to get a 
framework of dates? 

I would suggest to propose a stipulation that the Steel- 
workers filed its election in 12-RC-2550 on August 5, 1966, 
and thereafter, the election in that case was held on Sep- 
tember 22 and 23, at the Respondent’s plant, followed up 
by a certification of the Steelworkers on October 3, 1966. 


Mr. Bowden: The only new part there—in Paragraph 6, 
you allege the election date and certification, which we 
admitted in the Answer. 
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Now, I am not sure about the date—do you have—do 
you [9] have the Petition there, so that we can confirm 
it? I do not know when it was filed. 


Mr. Mattson: I will withhold on that stipulation, then. 
May we go along with stipulation that the election was 
on September 22 and 23? 


Mr. Bowden: We have already admitted that. 


Trial Examiner: They have admitted that, Mr. Mattson. 
That is in the Answer—also the certification on October 
3 is in the Answer. 


Mr. Mattson: All right, fine. 

I had to refresh my memory on that. I have not re- 
viewed it for a while. 

General Counsel will call as its first witness Mr. Harold 
E. Mays. 


Whereupon, 

HAROLD E. MAYS 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly Sworn, was examined 
and testified as follows: 


Trial Examiner: Would you give your name and address 
to the Reporter, please? 


The Witness: Harold E. Mays, 4759 Heckshire Drive, 
Jacksonville. 


Direct Examination 


Q. (By Mr. Mattson) Mr. Mays, you were employed by 
Florida [10] Machine & Foundry Company and Fleco Cor- 
poration, were you not, in 1966? A. Yes, sir. 

Q. And, what was your job? A. I was a setup man for 
Fleco Corporation. 
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Q. Do you recall the rate you made prior to the strike? 
A. 2.72, I believe it was. 


Q. An hour? A. An hour, yes, sir. 


Q. Now, were you employed at the plant in 1966 prior 
to the Steelworker election? A. Yes, sir. 


Q. About that time, do you recall whether any Company 
official or supervisor talked to you concerning Union mat- 
ters? A. Yes, sir. 


Mr. Bowden: Your Honor, I am going to object to this. 

It is apparent that the date to which he is referring is 
without the statute of limitations. It is not—could not 
constitute a charge. 


Trial Examiner: I take it this is by way of background? 
Mr. Mattson: Your Honor, this is background evidence. 


Trial Examiner: You may continue. 
The objection is overruled. 


Mr. Bowden: You have noted our objection, sir? 


Trial Examiner: The objection is noted and it is [11] 
overruled. 


The Witness: Yes, sir. 
I was called by Mr. Frazier Rhoden. 


Q. (By Mr. Mattson) He is the plant foreman, is he not? 
A. He is the foreman of the molders of the plant, yes, sir. 


Trial Examiner: Will you speak a little louder, please? 
The Witness: Yes, sir. 


Q. (By Mr. Mattson) About when did this conversation 
take place? A. He came to my house approximately two 
or three weeks before the election. 


Q. Was anybody else there? A. Well, the conversation 
took place in the front yard out there, and the only other 
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person anywhere near was Mr. Rhoden’s wife, who was in 
the car a few feet away. 

Q. All right. 

Now, what was the conversation at that time? A. Well, 
it centered mostly around the Union activities out there. 


Q. What did he say? 

If you will say to the best of your memory, now? A. To 
the best of my memory out there, what took place in the 
yard—he had been to the beach because he was still 
wearing his trunks—he came to the house and wanted to 
know if it was all right if he talked to me, and I told him 
it was perfectly [12] all right. 

Now, he started right off by saying he understood that 
I was one of the Union pushers out there on the job, and 
I told him I was, and I was frankly proud of it. 


Q. What did he say? A. Well, then, he starts in, to ask 
me what I think the Union could get for us that the Com- 
pany couldn’t give us, and all this and all that. 

So, I told him my end of it, that the men had elected 
me on the negotiating end of the Union, and I was with 
the men in whatever they wanted to do. 

So, he said, well, he didn’t think that was the way to 
go about getting anything out there, so I told him that 
was his opinion of it. 

And, I asked him, I said, ‘“Well, what happens when the 
Union is elected into the plant?”’ 

And, he came back and told me that getting a Union 
elected into the plant did not get a Union in the plant, 
that there still had to be a contract signed, and that the 
Company would never sign a contract with any union. 

Q. Was there anymore to the conversation? A. Well, he 
went on—wanted to know what I was going to do if it 
came to strike, and I told him that I had explained to the 
men out there before they elected me on that negotiating 
committee that I could not afford to walk a picket line 
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because [13] of my kids in school, and I would have to 
look for employment elsewhere, which I did. 

And, he said, ‘‘Well, it doesn’t look like you’re too 
strong with the Union, because to go out—you don’t feel 
like you want to strike.’’ 

And, I said, ‘Well, it’s not that. I can’t afford to strike 
with them.’’ 

He said, ‘‘Well, it looks to me that like you’d starve to 
death on a picket line.’’ 

I said, ‘‘No, I’ll look for work elsewhere,’’ which I did. 

Q. Was that about the extent of the conversation? A. 
That was just about the extent of it. 

Q. All right. 

Now, did you go out on strike? A. Yes, I went out with 
the rest of the men. 


Q. At the beginning of the strike? A. At the beginning 
of it, yes, sir. 
Q. That was about March 1, 1967? A. Yes, sir, I believe 


it was around there. 

Q. After you went out on strike, did you have any occa- 
sion to go back to the plant for anything? A. No, sir, I 
never went back, except to get any monies that was due to 
me, war bonds, such stuff as that. 

Q. Did you pick up your check or anything of this sort? 
A. Yes, sir, we picked them up at the main gate—they 
brought [14] them out to the main gate for us. 

Q. And, about how long after the strike started was 
this? A. You mean—— 

Q. That you picked it up? A. Well, every Friday, ever 
when it was due. 

Q. Was this the Friday after the strike began? A. I 
would assume that would have been it. 

Q. From whom did you get your check? A. Mr. Luke 
Morgan. 
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Q. Did he say anything to you at that time? A. No, sir. 
Mr. Mattson: No further questions. 


Cross-Examination 

Q. (By Mr. Bowden) Mr. Mays, when did you say Mr. 
Rhoden came to your house? A. It was a few weeks before 
the election. 

Exactly what date it was, I couldn’t tell you. 

Q. If the election was as alleged on September 22, would 
you say it was around September 1 or before that? A. It 
was before the election. 

That’s about as close as I can give you. 

Q. Did you see Mr. Rhoden each day you worked in the 
plant? A. Yes, sir. 

Q. Was he your supervisor? A. No, sir. 

[15] Q. Did you see him frequently at the plant? A. 
Every morning we came in. 

Q. Has Mr. Rhoden ever been by your house before? 
A. Not out here at the house where I live now—for nine 
years. 

Q. Where ever—— A. Yes, sir. 

Q. ——you have lived? Did he used to work in the 
plant with you? A. Yes, sir. 

Q. Do the same type of work you do? A. No, sir. 

Q. I mean, as production worker there? A. Not in the 
same department, no, sir. 

Q. I mean, you were both production workers together, 
were you not? 


Mr. Mattson: I object to the relevancy of this. 
Is this as to the Supervisory status, or—— 


Trial Examiner: What is the relevancy of this question, 
Mr. Bowden? 


Mr. Bowden: The relevancy of this is to show that they 
had been workers there together, and it was not unusual 
for them to speak together—is my point. 


Trial Examiner: You may continue, but I think you 
have made your point. 


[16] Q. (By Mr. Bowden) In what department does Mr. 
Rhoden work? A. He’s in the molders’ department out 
there. 


Q. He is a molder? A. Foreman. 

Q. And, at the time he was at your house, he was not 
your supervisor—— 

Mr. Mattson: I object. 

That is a conclusion—it is a legal conclusion. 


Trial Examiner: He was not your immediate supervisor 
in your production work? 


The Witness: Well—— 


Trial Examiner: Who was your immediate supervisor? 
I think you testified that it was Mr. Morgan? 


The Witness: Mr. Morgan was my immediate supervisor, 
but not at the time, now, that he’s referring to, that Mr. 
Frazier Rhoden visited me on occasions. 

Now, this took place before—the first time I was em- 
ployed by the Company, 12 years ago. 


Q. (By Mr. Bowden) But, I am directing your attention 
to the fact—when you said about three weeks before the 
election that Mr. Rhoden came by your home. A. Yes, sir. 


Q. He was not then your supervisor? A. No, sir. 
[17] Q. This was Mr. Morgan? A. That’s right. 

Mr. Bowden: No further questions. 

Mr. Mattson: No further questions. 
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JOHN W. HANDLEY 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly SWOrn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Mr. Handley, about how long were 
you employed by Florida Machine & Foundry Company? 
A. About how long now? 

Q. Yes. A. Well, this May, I believe, if I’m—this May 
it’ll be three years. 

[18] Q. How many years—three? A. Be three years. 

Q. What was your job at the plant before the strike? 
A. I worked in the machine shop. 

Q. Now, were you working at the plant at the time of 
the Steelworker election in 19667 A. Yes, sir. 

Q. About that time did any Company official or super- 
visor talk to you about Union matters? A. No, sir—well, 
yes, sir, in a way. 

Q. Who? A. Mr. 

(Pause.) 


I believe Mr.—can’t recall his first name—Thomas Pea- 
cock. 

Q. Thomas Peacock? A. Thomas Peacock. 

Q. Do you recall about when this conversation took 
place? A. (No response.) 


Q. Was it before the election or after the election? A. 
It was before the election, yes, sir. 


Q. Approximately how long? A. I believe it was in 
November. 
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Q. Now, I would have to remind—tell you that the elec- 
tion was in September—September 23, 1966. [19] A. Oh, 
now wait a minute now. 

It was before—must have been October, some time— 
some time in October because it was before the election. 

Q. Do you recall about how many days or weeks before? 
A. Well, I can’t recall just about how many days it was, I 
believe it was about three weeks —— 


Mr. Bowden: Your Honor, may I observe that appar- 
ently the witness is confused, because now he says Oc- 
tober, and the election was in September. 

So, it would have to have been before that. 


Mr. Mattson: I think so, but I think we will let the rec- 
ord—I think it is difficult for them t6 remember exact 
dates at this time. 


Trial Examiner: The witness has testified last that he 
was spoken to by Mr. Peacock some time before the elec- 


tion, perhaps three weeks. 
Mr. Mattson: All right, sir. 


Q. (By Mr. Mattson) Where did this conversation take 
place? A. In the—taken place in the pattern shop off 
where the maintenance foreman’s office connects on. 

Q. Was anybody there when you had this conversation? 
A. No, sir. 

Q. What did he say? A. Well, he asked me how did I— 
the main reason he called me in the office there, he wanted 
to talk to me, ask me how, [20] you know, I felt about the 
Union, and naturally I couldn’t express my feelings about 
it, you know, about the Union, about organized labor at 
the time. 

And, he understood that I would like a better job in the 
Company—— 


Trial Examiner: Is this what he said to you? 
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The Witness: Yes, sir. 

The drill press job I had didn’t pay enough at the time 
—at the time it wasn’t paying enough for me hardly to get 
by on. 

Q. (By Mr. Mattson) Did he say anything about this 
job? A. He told me he had it in mind if everything you 
know, after everything was over, that I was—I was to be 
kept in mind about this job—different job, if I, you know, 
if I still wanted it, it was in the record, that I would get it. 

Q. What else did he have to talk about? A. Well, he re- 
minded me that I was not getting any younger, every day 
I was getting older—of course, I know that—and a job 
was a job, now. 

And, that’s about it—meaning, you know, trying to put 
the point over to me. 

Q. Was anything mentioned about your children? A. 
No—well, he said—of course, he asked me how many, he 
say, according to the record you have got a big family, you 
know, and I said, ‘‘Yes, I have got a big family,’’ and how 
hard [21] a job was to get at my age, when you get a little 
older, and—— 

(Pause.) 

Q. Now, did any other foreman or supervisor talk to 
you around the plant at this time? A. That is before the 
election? 

Q. Yes. A. Yes, sir. 

Q. Who? A. Machine shop foreman. 

Q. What is his name? A. Ivey—Grady Ivey. 

Q. Who was present when he spoke to you? A. Wasn’t 
anyone present. 

Q. Was this before or after the election? A. Before. 

Q. About how long before? A. Well, I would say—I 
don’t now just exactly how long before, but it wasn’t— 
say a couple or three weeks. 
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Q. What did he have to say to you? A. He didn’t have 
anything. 

I approached him, first. I told him I understood that a 
few of the employees was getting—had been raised since 
he had come in the machine shop, and I would love to get 
a raise, too, because it had been—I hadn’t had a raise— 
well, I hadn’t [22] had a raise since I was—I was hired 
out, I’d say—except a across the board raise that we had 
got. 

Q. Do you remember what he said, exactly? A. He told 
me that he was at times—he was trying to get around to 
everybody and he would get to me if I would give him 
time, he was working on it. 

Q. Did he say anything later about this raise? A. Well, 
he come in there one morning before the election and said, 
“T got you a dime, John.”’ 

I said, ‘‘Okay.”” 

And, ‘‘Would be on your next check,’’ but it wasn’t on 


the next check. It was a couple of weeks later, when every- 
body else got their raise, too. 

Q. Was this after the election or before? A. Before 
the election. 


Q. When did the raise show up—before or after the 
election? A. Well, it showed up before the election on my 
check. 

Q. Did you go out on strike when the Steelworkers 
strike was called on February 28, 1967 A. I most cer- 
tainly did. 

Q. After that, were you notified to return to work at 
any time? A. No, sir. 

Q. During the strike? A. No, sir. 

[23] Q. After the strike was overt A. After I had been 
told to apply to the Labor Board and go through the 
procedure there, you know, and then I was—I was to 
call down there—I was told to call, and I called, and they 
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hadn’t decided to give me my job back, yet, they had to 
get together on it. 
And, I’d keep calling back in the meantime. 


Q. Calling whom? A. The Company—the personnel 
manager. 


Q. Mr. Cline? A. Mr. Cline. 
Q. Did you finally go back to work? A. Yes, sir. 


Q. Do you recall about what month that was? A. First 
of September. 

Q. When you went back, to what job did you go back? 
A. Same job. 

Q. And, that job is as what? A. Drill press operator. 


Q. All right. 
Now, before the strike, how much were you earning 
an hour? A. 2.34, I believe. 


Q. Now, after you returned to work, was there any 
change in your wage rate? A. There was not then, no, 
sir. 

[24] I hired back in at the same thing. 


Q. I see. 
Was there any change later? A. There was a change 
later. 


Q. To how much? A. 2.56, 


Q. About how long after you went back did you get 
this increase to $2.56 A. I’a say—I might be wrong—I 
don’t know just exactly how long it was, but I believe 
it was—I’ve been back there now going on five months, 
and I believe it was four months—September, October, 
November, December—January going on five months, the 
first of January—a couple of months after I went back. 


Mr. Mattson: No farther questions. 
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Cross-Examination 
Q. (By Mr. Bowden) Mr. Handley, do you remember 
when you contacted the Company about reinstatement? 
A. (Pause.) 
I believe it was in the first of October. 


Q. Now, you were reinstated around September 1, 1967, 
and I will ask you if you did not actually apply for re- 
instatement around August 14, 1967, a couple of weeks 
before you went to work? 


Mr. Mattson: General Counsel will stipulate to that, to 
[25] save time. 


Trial Examiner: Well, do the Company records show 
this? 


Mr. Bowden: Yes. 


Q. (By Mr. Bowden) Mr. Handley, do you know whether 
the Company has a policy of automatic progression, pro- 
vided you have been there for a certain length of time, 
in order to get a raise? A. No, sir. 


Q. You do not know that? A. No, sir, I don’t. 


Mr. Bowden: I see. 
No further questions. 


Mr. Mattson: You are excused. 
I have no further questions. 


— 233 — 


[26] ALEX CHANCE 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn was examined 
and testified as follows: 


Q. (By Mr. Mattson) Mr. Chance, about how long have 
you worked for Florida Machine & Foundry? A. This 
coming August, I have been there 10 years. 

Q. What was your job classification prior to the strike? 
A. I was a rigger and also a steel pourer—poured steel, 
too. 

Q. And, what was your rate per hour? [27] A. $1.83— 
84, 


Q. I call your attention to the Steelworker election in 


September of 1966, 

Were you employed at the plant around that time? A. 
That’s right. 

Q. About that time, did you have any conversation with 
any official or supervisor concerning the Union? A. That’s 
right. 

I was called in the production office. 

Q. What office? A. The production office. 

Q. By whom? A. By Mr. Tommy Madison. 


Q. Was this before the election or after it? A. Before 
the election. 

Q. About how long? A. About two—about two weeks 
before the election. 

Q. Who was in the office with you? A. Nobody but me 
and Mr. Tommy Madison. 
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Q. What did he say? A. He told me that he heard 
that the fellows was trying to get a Union in there and 
axed me did I know anything about it. 

I told him no, I didn’t—fact, I didn’t. 

So, he told me, he said, ‘If you hear anybody trying 
to get a Union in here, coming in here trying to sign cards 
or [28] anything,’’ he say, ‘“‘you get with us and let us 
know or either let your foreman know,’’ and I told him 
I would. 

Q. What else was said? A. So, he said, well, he say, 
“You know how in 58, how this Union was”? and he say, 
“You got a big family like myself, and you don’t want to 
lose your job.’’ 

And, I say, ‘‘No, I don’t. I want to stay here and keep 
my job.’ 

He say, ‘‘Now, this Union ain’t nothing but upsetting 
a place.’? 

T say, ‘‘Yeah, your’re right.” 

Q. What was this he said about 1958? A. He said they 
had a bad strike there in °58 and upset the place bad 
and caused a big confusion. 

Q. Did he say anything else about that? A. No, he 
didn’t say nothing else about it. That was all he said. 

Q. Had you been there in 1958? A. Yes, I went to work 
there in ’58—went to work there the last of °58. 

Q. Did Mr. Madison have anything in front of him, any 
papers, when he talked to you? A. Yes, he had my pic- 
ture and also my contract, where I stated to work there, 
and all. 

Q. Was this your personnel file? [29] A. That’s right. 

Q. After that, did any other official or supervisor talk 
to yout A. No more than they had a meeting—Mr. George 
Peacock had a meeting right out there on the snap. 


Q. The snap floor? A. The snap floor, one night. 
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Q. What building is that? A. It’s out there where you 
make the smail snaps in. 

Q. About how many people were there? A. Our whole 
night shift was out there. 

Q. And, was this before the election or—— A. That’s 
right. 

Q. Or after—how long before? A. Well, I can’t re- 
member how long before, but it wasn’t too long before, 
when he made the speech out there on the snap floor. 

Q. Was it more than a month or less than a month? 
A. About a month—just about a month. 

Q. Do you recall what he said? A. Yes, sir. 

Q. What did he say? A. He said he heard that the boys 
was trying to get a Union in there. 

He say is was a un-union job. 

[30] Q. He said what? A. It was a un-union job, and as 
long as he had something to do with the plant, it never 


would be a Union brought in there. 


Q. Do you recall anything else that was said? A. That’s 
all that was said. 


Q. Did you attend any other speeches? A. What was 
that? 

Q. Were there any other speeches in the plant that 
you attended? A. Well, there was one more meeting there. 

They brought everybody that night—they cleaned out 
the whole place back there in the plant—big place back 
there in the plant, and Mr. Russell—he came in that 
night and made a speech. 

Q. Is that Mr. Russell, the President? A. Yes, sir, Mr. 
Russell, that’s right. 

He made the speech that night himself. 

Q. What did he say? A. He come in and this was before 
the election, and he came in with a big, wide piece of 
paper, about that wide—— 
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(Indicating.) 

——and, he told the whole crew, the whole shift—he 
say he couldn’t vote, but if he could vote, he’d vote for 
the Company and he say, “‘If I could vote,’’ he say, ‘‘I’d 
vote just like this.’’ 

[31] (Indicating.) 

“*No.?? 

Q. Do you recall anything else he talked about? A. 
That’s all—he told us about that. 

Q. The Union strike started on February 28, 1967. Did 
you join the strike? A. Yes, sir, I went out with them. 

Q. All right. 

After the strike began and you were out, did you have 
any occasion to go back to the plant to pick up any 
checks? A. Yes, I had to go back and pick up my check 
that Friday. 

Q. The Friday after the strike began? <A. That’s right. 

Q. Did you talk to any official or supervisor? A. No- 
body but Mr. George Peacock. 

He’s the one give me my check. 

Q. Mr. George Peacock gave you your check? A. 
That’s right. 

Q. Where did he give it to you? A. To the gate, the 
front gate. 

Q. What was he doing there? A. Well, he brought the 
checks—brought my checks—check, and one or two more, 
there, and said he paid them off right there at the gate 
because he didn’t want them on the premises no more, 
said they was terminated and had been replaced, and 
[32] he didn’t want them on the premises because they 
was terminated, had been replaced. 

That’s what he told me, so I got my check and I left 

Q. Do you recall who was with you at the time? A. 
No, I can’t—I don’t know all who was there with me, 
then. 
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I can’t remember who it was with me, but that’s what 
he was—that’s what he told me. He told me, he said, 
‘“‘Chance you have been reterminated (sic) and been re- 
placed.’’ 

Q. After the strike, did you return to work for Florida 
Machine and Foundry? A. Not until they sent for me. 

Q. About when was that? A. (Pause.) 

I think I went back to work there in August—I believe 
August I went back—I believe it was. 

Q. August of 19672 A. Yes, that’s right. 

Q. To what job did you go? A. Well, they put me in 
there helping pouring steel and shoveling. 

Otherwise (sic), I didn’t get the same job. I mean, they 
Jast put me on a job—they gave me a shovel and a broom. 

Q. Now, did you go back at the same pay? A. Same 
pay. 

[33] Q. Same as before the strike? A. That’s right. 


Q. Now, after you went back, was there any change in 
that pay? <A. Yes, they changed—there was a raise. 

Q. What—how much of a raise? A. A dime. 

Q. A dime? A. (Nods affirmatively.) 

Q. A 10 cent raise? A. (Nods affirmatively.) 


Trial] Examiner: The answer is yes? 
You will have to speak up, because he has to hear what 
you say. 


The Witness: One 10 cent. 


Q. (By Mr. Mattson) How long after you went back did 
you get this dime raise? A. About two months. 

Q. Who notified you of the raise? A. They put it on 
the board—put it across the board. 


Q. What did it say on the board? A. All employees 
get a 10 cent raise. 
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Q. Did you know whether other employees were getting 
raises at that time? A. No, sir, I don’t. 


[34] Cross-Examination 

Q. (By Mr. Bowden) Mr. Chance, what shift were you 
working when you went back? A. When I went back this 
last time, split shift. 

Q. You worked part time on the second shift? A. I 
worked straight through on the split shift. 

Q. That is a night-time job? A. That’s right. 

Q. Now, on the 10 cents that you got, I ask you if two 
cents of that was the shift differential increase, and eight 


cents hourly rate increase? 
Isn’t that right? A. I guess so. I don’t know. 


Q. As a matter of fact, everyone got that increase on 
your shift, didn’t they? A. That’s right, far as I know. 


Q. In fact, it was posted on the board that, everyone 
was going to be raised this amount, wasn’t it? A. That’s 
right. 

I don’t know whether everyone get it or not. 

Q. When did you apply— 

Well, did you go up to the Company to apply to go 
back to [35] work? A. I did. 

Q. Do you remember when that wast A. It was in 
July—now, what date, I can’t remember it, but it was in 
July—I believe it was. 


Mr. Mattson: I will go along with the pleadings. 
We pleaded July 10, and it has been admitted to be 
July 10 in the Answer. 


Mr. Bowden: Well, we are checking, to make sure so 
it will be right here in the record. 


Trial Examiner: The pleadings are part of the record. 
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Q. (By Mr. Bowden) If the record shows that you re- 
applied on July 10 and were rehired on August 28, 1967, 
would that agree with your recollection? A. I guess so. 

I went back there to my job. 

Q. Whom did you see when you went back? A. The 
personnel manager. 

Q. I see. 

Is that where you were instructed to go? A. That’s 
right. 

Q. Well, when you went and reapplied, they asked you 
for your address at that time, did they not? A. That’s 
right. 

Q. And then, when you were recalled, was that a letter 
[36] that they had written to you, telling you to report 
back to work at a certain time? A. That’s right. 


Q. I see. 


Mr. Bowden: No further questions. 


JAMES A. KITCHENS 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
Q. (By Mr. Mattson) Now, Mr. Kitchens, how long 
were you employed by Florida Machine and Foundry? 
A. 16 years and three months, employed at Florida Ma- 
chine and Foundry. 
Q. Prior to the strike, what was your job classification? 
A. I was burning at the time. 
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[37] Q. At what wage rate? A. 2.62 an hour. 

Q. Mr. Kitchens, the election involving the Steelwork- 
ers took place in September of 1966. 

About that time, do you recall whether you had any 
conversation with any Company official or supervisor 
about Union matters? A. Yes, sir. 

Yes, sir, Mr. Tommy Madison called me to the office 
over there at the foundry office. 

Q. About when did this happen? A. About a week be- 
fore the election. 

Q. Who else was there when you got in there? A. No- 
body but he and L 

Q. When you got in there, what was said? A. Well, he 
asked me, how did I feel about it. 

Q. Feel about what? 

Did he say? A. The Union, this talk about—things 
about the Union—you know, about the plant—— 


Q. Just try to remember what he said—what he said 
to you. A. I can’t remember all that—been more than 
& year ago. 


Q. All right. 

But, to the best of your memory, what do you recall 
now? A. Well, he said—you know, back in ’58—‘‘remem- 
ber back in [38] 7582”? 

I said, ‘‘yeah, I remember that very well.” 

He said, ‘‘remember what happened?’? and all that, you 
know. 

Q. Were you there in 1958? A. Yes, sir. 


Q. What happened in 1958 A. Well, they had a strike 
in 758. 

Q. Do you recall what Union was involved? 

Well, was it a Union? A. Yes. 

Q. Which Union was it? A. Foundry Union struck, and 
the machinists and welders came out with them. They 
belonged to the Machinists Union. 
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Q. I see. A. And, we came out in sympathy with them, 
you know. 

Q. So, you were in the machinists’ section? A. No, I 
was in the welding department at that time, in the back 
of the machine shop. 

Q. Do you know how long that strike lasted? 


Trial Examiner: Mr. Mattson, I consider— 
No, I will take that back. You may continue. 


Q. (By Mr. Mattson) Do you recall how long that strike 
lasted? A. I think the molders picketed out there for six 
months, as best I remember. 

[39] We went back to work—the welders—a bunch of us 
—some of them went back, two or three at a time—it 
ain’t any of our business, they told—— 


Mr. Bowden: Your Honor, this is immaterial and ir- 
relevant. 
We are talking about 1958, now, and he is giving details 


about this occurrence. 


Trial Examiner: I think the details are too remote 
from this proceeding. 

You have had a six month strike in 1958—which lasted 
for six months. 

Now, we are not going to litigate what went on in 
1958. I am taking the testimony with respect to that 
strike only insofar as we have had these conversations 
before the election of 1966. I do not wish to get into the 
strike itself. 


Q. (By Mr. Mattson) Mr. Kitchens, after that strike 
you spoke of, do you recall—from after that strike to the 
time the Steelworkers were certified, whether any Unions 
represented the employees thereafter? A. No. 

Q. There were no Unions after that strike? A. No, we 
lost the strike, and there wasn’t any Union. 
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Q. Now, the strike began on February 28, 1967. 

Did you go out on strike? A. Yes, sir. 

Q. And, since you went out on strike, have you ever 
been [40] called back to work? A. I had a letter from the 
personnel office, Mr. Everett Cline. 

Q. And, what did the letter ask? A. Come back. 

I hadn’t—I went down to get application one day, way 
before then, and Mr. Cline had came down out of his 
office to the main office out there in the yard. He said he 
couldn’t go back there and get an application. I asked 
him what—I have to fill out a application, and he said 
yes. 

So, I didn’t fool about it no more. I just didn’t go 
back no more. 

So, about August, I think, 14th, I had a letter from him 
wanting—asking if I wanted my job, come down and 
interview, and I went down and he told me—— 

Q. Who is ‘‘he’’? A. Mr. Cline—and, he said, ‘You 
go back on your day shift, 2.62 an hour,”’ and he said, 
**You’ll have to—”’ 

I said—I asked him, ‘‘Well, do I fill out an applica- 
tion?’? I’d heard you would, you see. I asked him would 
I have to fill out a application to start as a new man 
again. I had heard that is what they was doing, you see, 
and he said yes. 

I said, ‘‘Well, I won’t accept like that.” 

Q. You said you had been there—— A. I’d lose my 
seniority, you see, three weeks vacation and [41] all 

Q. Did you ask him about your seniority or your vaca- 
tion? A. I told him, yes, sir. 

Q. What did he say about these? A. He said no, I 
wouldn’t get it—start back as a new man. 

I said, ‘“Well, after 16 years and three months, I start 
back as a new man?’’ 

He said yes. 
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Q. I believe you said you had been to the plant before 
and talked to somebody? A. Yeah, I went in to get—to 
see about my vacation pay. 

Q. How long after the strike started was this? A. Oh, 
it was about two weeks or three—about three weeks. 

Q. What happened? A. I saw Mr. Luke Morgan about 
it, and he said he’d go see about it. He went up there 
and looked and he says, ‘Here, I don’t know whether 
you qualified before—whether you qualified for a vaca- 
tion.’” 

I told him, I say, ‘‘I ought to be. I came here in "Ol, 
November 20th,”? and I said, ‘“‘I worked a year and on 
past November again, and on back to June, when vacation 
started, you see, about a year and a half. 

Q. So, what did he say? A. I said I presume I done 
past my year, and he said, ‘‘Well, check into it. We'll 
go to the main office and check.”’ 

[42] Q. Did you go up to the main office? A. Went over 
to the main office, yes. 


Q. Whom did he talk to? A. He checked and they found 
—and, I got my vacation. 
Q. They gave you your vacation pay? A. That’s right. 


Q. Now, when you were over there, did any other fore- 
man or Company official talk to you about the job, while 
you were there? 

Did anybody talk to you about the work? A. No, sir. 


Q. Now, did you have any occasion to go to the plant 
after that? A. I went back to get my tools and. . . 


(Pause.) 


Q. About how long after the strike began did you pick 
up your tools? A. It was about three weeks—abont two 
weeks, I guess—a week—about a week, I guess, because 
I had went to work, you see. 
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Q. Now, when you picked up your tools, did you see 
either the foreman, Luke Morgan, or George Peacock at 
that time? 


Mr. Bowden: Your Honor, I have been letting him— 
allowing him to lead the witnesses quite a bit, because it 
would help. 

[43] But, I think we are getting a little bit—— 


Trial Examiner: I think he has just been leading on 
preliminary matters. 


Mr. Bowden: I do not think this is preliminary. 


Mr. Mattson: I am now just referencing a subject 
matter. 

I am saying did he see Foreman Morgan or Mr. George 
Peacock—is all I have asked at this time. 


Trial Examiner: The objection is overruled. 


Q. (By Mr. Mattson) When you went back to pick up 
your tools, did you see either of these men? A. I saw 
Mr. Morgan. 

And, I told him I’d like to get somebody to go back 
there, I wanted to unlock my locker back there, where I 
could get my tools—get my tools, and he said, “Wilcox 
is back there. Mr. Wilcox is back there. He’ll be with 
you.” 

Q. Who is Wilcox? A. He’s foreman in Fleco. 

Q. All right. 

Then what happened? A. I just got my tools and came 
on out. 

Q. While you were in there, did anybody say anything 
to you? A. No. 

Q. Did anybody——. A. Right after the election Mr. 
Morgan passed by me one day back there, said, “Jim, 
we’re gonna whip ’em”—just like [44] that, see? 
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Q. This was Mr. Morgan, right after the election in 
1966? A. Right after the election, about a week, I guess— 
two or three days, a week, something like that—after the 
election. 

He said, “We’re gonna whip ’em.” 

And, that’s all was said to me about any of it. 

Q. After you went on strike, did anyone suggest to 
you whether you should come back to work, or that you 
should come back to work? A. No. 


Mr. Mattson: No further questions. 


Cross-Examination 


Q. (By Mr. Bowden) Mr. Kitchens, when you received 
the letter to come back to the Company in reference to 
your job, did they offer you a job paying $2.62 an hour? 
A. Yes, sir. 

Q. And, this was on the day shift, where you had pre- 


viously worked? A. Day shift, burning. 

Q. Same job you had? A. Same job, same pay, day 
shift. 

But, they wouldn’t give me my seniority, my three 
weeks vacation. 

° ° * * * oe * 

[45] Mr. Bowden: Your Honor, I trust that the record will 
show that a continuing line of objection these incidents 
that happened without the six months period —— 


Trial Examiner: Yes, the record will show—will reflect 
that you have a standing objection to all of the back- 
ground evidence or any evidence that occurred more than 
six months before the filing of the charge. 
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THOMAS LEWIS 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Mr. Lewis, how long were you 
employed by Florida Machine and Foundry Company? 
A. I started at Florida Machine and Foundry in 1961. 

I can’t recall just the exact day, but it was in 1961. 

Q. What job did you have just before the strike in 
19671 [46] A. I was a shakeout operator. 

Q. What was your rate of pay? A. $1.74. 

Q. Now, Mr. Lewis, in 1966, September, there was a 
Steelworkers election. 

Were you at the plant at that time working? A. I was. 

Q. About that time, did any Company official or super- 
visor talk to you about Union matters? A. Mr. Tommy 
Madison did. é 

Q. About when did this conversation take place? A. I 
can’t tell you just the exact date—I don’t know the exact 
date—when it was. 

I guess it was a couple of weeks before the election, 
but I don’t know the exact date. 

Q. Where did he talk to you? A. He talked to me in 
the little office around there in the—in the—I'll tell you 
in a minute—in the warehouse. 

Q. Was anyone there with you? A. Nobody, just me 
and him. 

Q. What was said? A. He had—he had my time when 
I started—he had it out there on the desk, and he asked 
me, he said, “Thomas.” 
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I said, “Yes, sir?” 

He say, “You’ve got a good record.” 
[47] I say, “I’m glad of that.” 

He say, “What do you think about the Union?” 

I say, “Well, I don’t have any thoughts about it, Mr. 
Madison.” 

He say, “Well, I'll tell you what,” he say, “You know, 
a long time ago, in ’58, there was a strike.” 

I say, “Well, I wasn’t here in °58. I don’t know any- 
thing about what happened in ’58.” So, I think that was 
all me and him talked about on that matter. 


Q. Did you attend any Company meetings prior to the 
election? A. I did. 


Q. About how long before the election? A. A couple of 
weeks, 


Trial Examiner: Mr. Mattson, these are the meetings 
about which we have had a witness testify previously? 


Mr. Mattson: Yes, I think—well, I believe there is a 


series of meetings. 

I believe the previous witness talked about a small 
meeting by Mr. George Peacock, and there was one, I be- 
lieve where Mr. Russell was mentioned. 


Trial Examiner: Yes, we have had testimony about a 
meeting, about Mr. Russell. 

So far as this background is concerned before the elec- 
tion, I think that we have sufficient testimony from wit- 
nesses with respect to—if their testimony is to be ac- 
cepted—with [48] respect to Company hostility to the 
Union. 


Mr. Mattson: I will try to be more selective. 

I think what I would like to make sure I get in the 
record are the specific statements, which I hope will be 
recalled, or perhaps recall certain subject matters which 
I think throw light on later events. 
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Trial Examiner: I see. 
You may continue. 


Q. (By Mr. Mattson) Now, at this meeting you just 
spoke of, who talked to the employees? A. Well, Mr. 
Russell made a speech out in the front to everybody that 
day that there wasn’t going to be no Union, they didn’t 
want no Union, it could be like it was in ’58, which that 
didn’t apply to me because I wasn’t there in 58, but I was 
in the meeting. 

So, he said, “if you go out, you ain’t gonna have no 
job left,” is what he said. 

Q. Now, did you go out on strike after February 28, 
1967? A. I did. 

Q. Did you have any occasion to return to the plant 
for your check? <A. Yes, I did. 

Q. How long after the strike started? A. After the 
strike, it was about—around the 9th or 10th. 

Q. Of March? [49] A. Right. 

Q. Did you talk to any Company official there? A. When 
I went in, to get my last check, Mr. George Peacock paid 
me off at the gate, and he told me, he said, “Thomas,” he 
said, “You have been replaced.” 

Q. Did he say anything else? A. And, I asked him, I 
said, “Do I get a vacation check?” 

So, he sent—I don’t know the man he sent back in the 
office, but when he went back in there, he come back with 
a little white slip and told me that I wasn’t able for a 
vacation. 

Now, but why, I don’t know. 

Q. He did not give you an explanation why? A. He 
just told me that I wasn’t able for a vacation. 

Q. Now, after the strike ceased, did you return to work 
at the plant? A. I went back down there to apply for my 
job. 
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When I went back down there, Mr. Cline said, “You 
come back to go to work?” 

I told him, yes. So, he give me a application blank to 
fill out, and I didn’t fill it out. I walked out. I never did 
go back no more. 

Q. Did he tell you about what kind of job you would 
have to go back to? A. Yes, sir, I’d have to fill out a@ new 
application and bring it back. 

[50] Q. When you went in on that occasion, did you say 
you were there to go back to work? A. Right. 

Q. Now, after that did the Company notify you to re- 
turn to work later? A. I got a letter later on after that. 


Q. Did you return to work at the plant? A. I did. 


Q. Did you return to your old job? A. Went back to 
the same job. 

Q. Do you know whether you were employed as a new 
man or—— A. They didn ’t—only thing I know, I went 
back at the same pay as I went—when I went ont. 


Q. You do not know about your vacation or seniority? 
A. No, I don’t know nothing about that. 


Q. What pay did you get when you first went back? 
A. I got $1.74 the first check that I made. And, the next 
check that I got was—they give me—give us a eight 
cent raise—I’m making 1.82 now. 


Q. After you went back to work, did you observe that 
any new men were employed at the plant—any new em- 
ployees were hired? A. Well, I went back in—when I 
went back in, there’s so many new ones in there that I 
couldn’t remember—couldn’t tell you who all they was. 

There was a lot of new ones in there which I don’t 
even [51] know. 


Mr. Mattson: No further questions. 
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Q. (By. Mr. Bowden) Mr. Kitchens, when you went up 
to see Mr. Cline, if the records indicate that was on July 


13—July 10, and that you were rehired on September 27, 
would that agree with your recollection? A. In 61? 


Q. No, I am talking about 1967—last year, when you 
applied to Mr. Cline, when you got the letter to come 
back to work. These dates—according to the Company 
records, you applied to Mr. Cline after the strike on 
July 10, 1967. 

Does that agree with your recollection? 


Mr. Mattson: General Counsel will stipulate to that. 
Trial Examiner: Is that acceptable to you? 
Mr. Bowden: Yes, that is all right. 


Q. (By Mr. Bowden) And, that you were re-employed 


on September 27, 1967? 
Mr. Bowden: Well, will you stipulate to that, also? 
Mr. Mattson: This I have no knowledge of. 
Mr. Bowden: I see. 
The Witness: I reckon that’s what it was. 


Q. (By Mr. Bowden) All right. 
You went back to the same job at the same rate? A. 
Same job. 


[52] Mr. Bowden: No further questions. 
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JAMES C. WITHERS 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


[53] Direct Examination 
Q. (By Mr. Mattson) Mr. Withers, about how long were 


you employed by Florida Machine and Foundry? A. 
About nine years. 


Q. What was your job prior to the strike? A. I was 
a carpenter. 
Q. At what rate? What was your rate of pay? A. 2.20. 


Q. The Steelworkers called a strike on February 28, 
1967, and I ask if you honored that strike, or went on 
strike at that time? A. Yes, sir. 


Q. Now, did you have any oceasion after that strike 
commenced to talk to any official or supervisor at the 
plant? A. Yes, sir, the day of the strike I got a permit 
from that fellow out there to go back across the line. 

I was going to do some church work, and I went in, 
got a saw and a hammer and a plane—I don’t remember 
just exactly what all I got, but I knew I got that. So, I 
went back—me and my helper, the one that worked with 
me—went back to the carpenter shop, and Mr. Thomas 
Peacock was standing there. 

And, I unlocked my box and got that staff out of it, 
and he said, ‘‘Why don’t you take it all??? He said, 
‘You ain’t gonna work here no more.’’ 

[54] So, I didn’t pay any attention to him—well, I did. 
I said, ‘cWhy’’? 

And, I took my stuff and went on, and that was all 

that was said then. 


— 252 — 


Q. Now, prior to the strike, let me direct your atten- 
tion to September of 1966. There was a Steelworkers 
election. 

Did you attend any plant meeting where Mr. Russell 
gave a speech? A. Yes, sir. 


Q. Do you recall about how long before the election 
this was? A. Well, I imagine it was about two or three 
weeks. 

I don’t remember the date. 


Q. Well, was it a large group meeting—— A, Yes, sir. 


Q. ——or small? A. It was a large—all of them, I sup- 
pose that was there. 


Q. Do you recall anything that Mr. Russell said during 
this speech? A. Yes, sir. 

Mr. Russell brought up the strike before, and told us— 
went to speak concerning what happened during the 
strike, and he went on and talked right smart. I believe 
he said something concerning the progress and what the 
plant had done, and along toward the end of the strike, 
he said—he said, ‘‘I’m a-gonna [55] say something that’s 
not lawful for me to say.” 

And, well as I remember, he said, ‘‘We won’t have a 
Union——”’ 

Now, I could have this mixed up with another talk—he 
said—the boys told me he said—now, I don’t hear too 
good—that he said—— 


Mr. Bowden: Now, Your Honor, I am going to object 
to this what the boys told him. 


Mr. Mattson: I will go along with that. 


Q. (By Mr. Mattson) Mr. Withers, I want you to be 
very careful not to state anything that the boys told you. 
A. All right. 

I'll do my best. 
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Q. Try to the best of your recollection to tell us only 
what you yourself recall Mr. Russell saying. A. Well, 
yes, sir. 

Yes, he spoke concerning the tickets, about voting for 
the Union, and he said in that he would put a cross in 
it and vote, ‘‘No’’, 

And that’s about all I remember about that. 

Q. Now, you said something about—that he said some- 
thing about this was not lawful 

Do you recall—— _ A. Thats right. 

Q. What did he say? Will you get the complete state- 
ment there? 


[56] Trial Examiner: If you heard it. 
Mr. Bowden: I thought this was what the boys told him. 


Trial Examiner: Right after he said he was going to 
say something “‘not lawful”? for him to say, did you hear 
what he said? 


The Witness: Well, as I remember what he had to say 
—that we wouldn’t have a union. 


Q. (By Mr. Mattson) You heard him yourself say that? 
A. Yes. 

Q. Now, after the strike began, you testified that you 
had gone back to the plant on the first day of the strike? 
A. Yes, sir. 

Q. Was that about March 1, 1967? A. That was the 
day of the strike. 

Q. The day of the strike? A. Yes. 

Q. After that, did you have any occasion to go back 
and apply to return to work? A. Yes, sir, I believe the 
part of the shop workers that’s the machine shop work- 
ers and the pattern makers—if I make no mistake, they 
went in on the 17th. 
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Q. Of what month? A. Of the same month. 


Q. March? A. They went back, and I believe they went 
in on the 16th, and I believe it was the 17th I went in—it 
was the day after [57] it happened, anyway, they went 
back, I went back. 

I had got a notice that I had been replaced. In the mail, 
I got notice that I had been replaced, and I decided, well, 
I'll go down and get my tools. 

Well, I went down and my box had been knocked open 
—pulled open, or something—it was open, and some of 
the stuff was gone. And, I went into the pattern shop—I 
wanted to know where it was at. I went into the pattern 
shop, so the pattern maker got after me—he said, ‘‘Mr. 
Withers,’’ he said, ‘“We don’t want to see you leave.’’ 
He said, ‘‘Why don’t you go up and have a talk with 
Mr. George?’’ That’s Mr. George Peacock. 

I said, ‘‘All right.’’ I stood there and studied about it 
for a little bit, and I said, ‘‘All right.’? 

I went up in Mr. Cline—I went up to Mr. Cline’s office, 
and Mr. Cline called Mr. George, and he said, ‘‘You can 
just wait right here in the hall,” and I waited a few 
minutes, and Mr. George come out, and he went back—he 
said, ‘‘Just wait a minute,’’ and he went on out and 
come back. 

He said, ‘‘Mr. Withers,’? he said, ‘‘You’ve done been 
replaced.’’ 

So, Mr. Cline told me at the same time that I was re- 
placed on Monday after the strike. 

And then in July, I went down and applied, and they 
told me that I had been replaced, that I’d be next man 
on record, to fill out a application, and I took the appli- 
cation, folded [58] it up and stuck it in my pocket and 
carried it home. I don’t know what become of it. 

So, I haven’t been back any more. 


Q. Did they explain to you what this application was 
for? A. Yes, sir. 
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Q. What did they say? A. To hire in as a new man. 


Mr, Mattson: No further questions. 
Cross-Examination 

Q. (By Mr. Bowden) Mr. Withers, when you went down 
in July, and from the Company records this appears to be 
July 25, 1967. 

Does that agree with your recollection? A. I don’t re- 
member just exactly what date it was. 

Q. I see. 

You would not dispute that this is the date you were 
in there? A. No. 

Q. I see. 


Mr. Mattson: I beg your pardon. 
Which occasion now are we talking about? 


The Witness: July. 
Mr. Bowden: July 25—he said he was in there in July. 


Is that right? 

Mr. Mattson: That is fine. 

Mr. Bowden: All right. 
[59] Q. (By Mr. Bowden) At that time, you applied for 
a job, and they asked you to complete an application. 
This was in the personnel office. 

Is that right? A. That’s right. 

Q. Did they indicate there was work for you there at 
that time? A. No, he said, ‘‘You’ll be next on the list.’’ 

Q. Oh, you would be next? A. That’s right. 

Q. Did he give you an idea of when that would be? 
A. No. 

Q. In other words, all you had to do was fill out the 
application and you would be next to be employed. 

Is that correct. A. That’s right. 
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Q. And, you refused to fill out the application? A. 
That’s right. 

Q. When was it that you said you went back? 

You said at one time, as I understood it, that you went 
back the day after the strike or the day of the strike to 
get your hammer and saw, or something? A. The day the 
strike took place. 

Q. That was on February 28, 1967? A. Yes. 

[60] Mr. Mattson: I would direct your attention here, Mr. 


Bowden, to the fact that the 28th is the—the strike was 
called that night at 9:30, on the night shift, so— 


Trial] Examiner: The actual first day of the strike was 
March 1, 1967? 


Mr. Mattson: March 1. 
Mr. Bowden: That is right. 
Trial Examiner: All right. 


Q. (By Mr. Bowden) All right, sir. 

What happened when you went back to get your tools? 

You saw Mr. Peacock, I believe you testified? A. He 
was standing there. 

Q. And, he told you to take all of your tools at that 
time. 
Is that right? A. That’s right. 

Q. All right. 

Did you go back there again before July 25, then? A. 
Yes, sir. 

Q. What date was this? A. I believe—as well as I re- 
member, it was on the 17th—it was the day after—— 

Q. The 17th of what? A. The same month. 

Q. Same month? A. Yes, sir. 
[61] Q. You are not talking about March 17? A. That’s 
right. 
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I believe it was the 17th. It was on a Tuesday, I 
believe. 


Trial Examiner: I gather from your testimony, Mr. 
Withers, that you received the letter that you had been 
replaced about March 16, and you came to the plant the 
next day which would have been March 17, 1967? 


The Witness: That’s right. 


Q. (By Mr. Bowden) And, what was the purpose of 
your coming to the plant on that day, March 16 or 17? 
A. 17th? 

Q. Yes. A. I went to get my tools. 

You see, I had done been notified through the mail 
that I had been replaced. 

Q. All right, sir. 


[62] EDDIE BROWN 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Mr. Brown, what was your job 
classification and pay rate prior to the strike? A. Well, 
it was $1.74, 

Q. What was your job? A. Well, I was working in 
the steel area as a skimmer. 

Q. A skimmer? A. Yes, sir. 

Q. How long had you worked for the Company? A. 
Well, I started—it was around February, 1958. 


— 258 — 


Q. Now, there was a Steelworkers election at the plant 
in September of 1966. 

Did any Company official talk to you about that time 
about union matters? A. Well, Mr. Tommy Madison— 
he called me over to the office and talked to me about it. 
[63] Q. About how long before the election? A. It was 
about—I’d say, around about three weeks. 

I don’t know exactly. 

Q. Who else was in the office when you got there? 
A. Well, in the office that night, wasn’t nobody there 
but me and him. 


Q. When you got into the office, what was said? A. 
Well, he was telling me what had happened in ’58, and 
when I went down there, I went across the picket line 
then—in ’58—he was telling me about what had hap- 
pened to a lot of the men. 

Q. What did he say? A. During the time—he was 
telling me about the men that had lost their jobs and 


homes and things like that. 

Q. Did he say anything else? A. Well, he told me 
about the other job that was doing fine without a union, 
and things like that, and then he said, what do I think 
about it, and I told him—right then, I couldn’t say—I 
couldn’t give my exact opinion about it, because I was— 
you know—probably wouldn’t have my job. 

So, I told him, I said, ‘‘Well, so far, I don’t—you know 
—we been doing pretty good without the Union. I don’t 
see where it should come in and we’d have a union. We 
doing—you know—pulled out of the whole we was in 
in ’58.”? 

Q. What else was said at that time? [64] A. So, he 
was telling about if we would get a union in now, what 
it would cause—it would bring strikes, losses like that, 
we’d have to pay union dues and all like that. 


Q. Anything else? A. And so—— 
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(Pause.) 

I think that’s about all he was talking about, but 
anyway he was talking in behalf about the Union—say if 
we would get a union in there, what it would cause—it 
would cause strikes, and all like that. 

He said—you know—what Mr. Russell had said. He 
said that if we’d get a union in a job like that, it would 
cause strikes and confusion in the plant. He said he’d 
been working 40-odd years without a union and didn’t 
want no union and Mr. Russell wouldn’t want no union. 

Q. Was anything said about contracts or negotiations? 
A. Well, he never did say anything about no contracts 
or anything like that. 

He was just talking about what I thought about the 
Union, and all like that. 

Q. Were there any other occasions when Company 
officials talked to you, about this time? A. Well, Mr. 
Thomas—Mr. George Peacock had come down there one 
night. We was pouring steel, and he was talking to us 
about he heard that the men had—was going—a union 
was [65] coming up, and what do we think about it— 
you know? 

He said, ‘“You know, even since 758, that we been 
improving the place better’’ and all like that—you know 
—for the mens (sic) to work—you know, better equip- 
ment, everything like that, for the mens to work. 

Q. Now, to whom was he talking—to you or—— A. 
He was talking to a group of us there. 


Q. About how many of you were there? A. I’d say 
about 15 or 20 of us—you know—the men who pour steel 
and all. 

Q. Where was this taking place? A. That was during—- 
I think it was around—one night—they came out around 
4 o’clock one night. They came down there, told us that 
they couldn’t sleep, they heard what was going on and 
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they couldn’t sleep, so they decided to come down there 
and talk with us about it. 

Q. Do you recall anything else that was said? A. Well, 
he just told us about the Union and all—you know— 
heard about we was gonna vote for a union and all what 
we should do. 

He said we could get along better without a union. 
We should think—you know—towards that, because you 
know how it was in ’58, and we been trying to get unions 
in there and all. 

Q. Now, the strike began on February 28, 1967. 

[66] Did you go out on strike? A. I did. 

Q. Were you on the day shift or night shift at the 
time? A. I was on night shift. 

Q. When did you go out on strike? A. I went out that 
night. 

The strike started around about 9 o’clock that night, 
and I came in and punched the clock and went back out. 


Q. After that did you get a notice of termination from 
the Company? A. I did. 
It was about a week or two after that that I got it. 


Q. After the strike began? A. Yes, sir. 

Q. Now, after the strike was over, were you ever re- 
ealled to work at the Company? A. Well, I went back— 
went and—we put our picket signs down and all and 
I went back into the personnel office man and give him 
my name and address on some paper. 

And, he said—he give us a application to fill out and 
told me if I would bring it back I would be next—you 
know—on the list—you know—to go back to work if 
I filled the application out. 

So, I took the application and put it in my pocket and 
never did go back until I got a letter. 


[67] Q. From thé Company? A. That’s right. 


Q. Did they tell you whether you would go back as 
a new man or whether with your old seniority? A. They 
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told me when I got a letter to come to work that I 
would come back at the same job and the same pay. 


Q. The same job classification and the same rate of 
pay? A. Yes, 

Q. What was your rate of pay? A. When I walked 
out it was $1.74. 

Q. When you went back, what was it? A. It was $1.74 
until about a week or two afterwards, I got a raise. 


Q. And, a raise to what? A. It was—I think it was 
$1.80—something. 

About three weeks or a month after then—a little be- 
fore I got hurt—I got my big toe broke—and, it was— 
I got $1.89. 

Q. You said after you returned to work you were 
called in and told about a raise. 

Were there any other employees with you at the time 
you were told this? A. No, not at the time it was—you 
see, Mr. Luke—when I went back, I went back over to 
Fleco and Mr. Luke Morgan and Mr. Frank—Frank 
Martin, I think was his name—he talked [68] with me 
about it. 

He asked me did I understand the raise what was 
given on the bulletin board and I told him I didn’t, and 
he explained it to me. 

Q. When you went back to work, did you see any 
notices on the bulletin board about raises? A. I saw 
one when I went back that say the Company wasn’t 
allowed to give us a raise, 

Q. The Company was not allowed? A. Not allowed 
to give us a raise. 

Q. That was when yon first got back? A. When I 
first got back I saw that, and then about a week or two 
afterward, they changed and say that they was giving 
us a raise which would be eight cents. 

Q. About when did you get that raise? 
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they couldn’t sleep, so they decided to come down there 
and talk with us about it. 

Q. Do you recall anything else that was said? A. Well, 
he just told us about the Union and all—you know— 
heard about we was gonna vote for a union and all what 
we should do. 

He said we could get along better without a union. 
We should think—you know—towards that, because you 
know how it was in ’58, and we been trying to get unions 
in there and all. 

Q. Now, the strike began on February 28, 1967. 

[66] Did you go out on strike? A. I did. 

Q. Were you on the day shift or night shift at the 
time? A. I was on night shift. 

Q. When did you go out on strike? A. I went out that 
night. 

The strike started around about 9 o’clock that night, 
and I came in and punched the clock and went back out. 


Q. After that did you get a notice of termination from 
the Company? A. I did. 
Tt was about a week or two after that that I got it. 


Q. After the strike began? A. Yes, sir. 

Q. Now, after the strike was over, were you ever re- 
called to work at the Company? A. Well, I went back— 
went and—we put our picket signs down and all and 
I went back into the personnel office man and give him 
my name and address on some paper. 

And, he said—he give us a application to fill out and 
told me if I would bring it back I would be next—you 
know—on the list—you know—to go back to work if 
I filled the application out. 

So, I took the application and put it in my pocket and 
never did go back until I got a letter. 

[67] Q. From tné Company? A. That’s right. 

Q. Did they tell you whether you would go back as 

a new man or whether with your old seniority? A. They 
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told me when I got a letter to come to work that I 
would come back at the same job and the same pay. 


Q. The same job classification and the same rate of 
pay? A. Yes, 

Q. What was your rate of pay? A. When I walked 
out it was $1.74, 

Q. When you went back, what was it? A. It was $1.74 
until about a week or two afterwards, I got a raise. 


Q. And, a raise to what? A. It was—I think it was 
$1.80—something. 

About three weeks or a month after then—a little be- 
fore I got hurt—I got my big toe broke—and, it was— 
I got $1.89. 

Q. You said after you returned to work you were 
called in and told about a raise. 

Were there any other employees with you at the time 
you were told this? A. No, not at the time it was—you 
see, Mr. Luke—when I went back, I went back over to 
Fleco and Mr. Luke Morgan and Mr. Frank—Frank 
Martin, I think was his name—he talked [68] with me 
about it. 

He asked me did I understand the raise what was 
given on the bulletin board and I told him I didn’t, and 
he explained it to me. 

Q. When you went back to work, did you see any 
notices on the bulletin board about raises? A. I saw 
one when I went back that say the Company wasn’t 
allowed to give us a raise, 

Q. The Company was not allowed? A. Not allowed 
to give us a raise. 

Q. That was when you first got back? A. When I 
first got back I saw that, and then about a week or two 
afterward, they changed and say that they was giving 
us a raise which would be eight cents. 

Q. About when did you get that raise? 
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Do you recall that now? A. It was about—I’d say 
it was about—it was about a month—at least about a 
month after I went back before I got the eight cents. 

Q. And, you started back again about—— A. It was 
September—somewhere along in September when I went 
back. 


Mr. Mattson: No further questions. 
Cross-Examination 
Q. (By Mr. Bowden) If the Company records reflect 
that you [69] applied on July 10 and that you were 
rehired on August 18, would that agree with your recol- 
lection—of 1967? A. Yes, sir. 


Q. And, you went back at the same rate you left? 
Is that right? <A. Yes. 


ALEXANDER BROWN, SE. 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


[70] Direct Examination 


Q. (By Mr. Mattson) Mr. Brown, how long were you 
employed by Florida Machine and Moundry, Company? A. 
Four and a half years. 

Q. What was your job before the strike? A. Before the 
strike? 


Q. Yes, sir. A. I was a furnace helper. 
Q. What was your rate of pay? A. $1.84. 


* ¢ oes #@ # @ 
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Q. (By Mr. Mattson) I ask you again if you will think 
carefully, Mr. Brown, and tell me what your rate of pay 
was before you went on strike. A. Before I went on 
strike? 

Q. Yes. 

How much was it? A. $1.74. 

Q. $1.742 [71] A. $1.74. 

Q. Thank you. 

Now, on what shift were you working on February 28, 
1967, the day the strike began? A. On the third shift, 
the 8 o’clock. 

Q. Now, did you continue to work in the plant for a 
little while after the strike began? A. Yes, I did. 

Q. After the strike began, did any Company official or 
supervisor talk to you—— A. Yes, sir. 

Q. —that same night? A. Yes. 

Q. Who spoke to you? A. Mr. George Peacock. 

Q. Where did he talk to you? A. Behind the furnace. 

He talked to me and Elton Stewart. We was working 
together. 

Q. Were you working at the time he came to you? A. 
Yes, we was. 

Q. What did he say to you? A. He said, “I appreciate 
y’all staying in here and helping me out and I’m going 
to give you a dime raise.’? 

Q. And, did you continue working the rest of your 
shift? [72] A. Yes, I did. 

Q. About what time of the night would you say it was 
that Mr. Peacock spoke to you? A. It was around—it was 
around 10 o’clock—and—around 10 or 11. 


Trial Examiner: Mr. Brown, the Reporter has to hear 
what you say so try to keep your voice up. 


The Witness: Yes, sir. 
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Q. (By Mr. Mattson) That was Mr. Peacock? 

Do you recall whether it was Thomas or George Pea- 
cock? Will you think carefully? 

You testified that it was George Peacock 

Is that correct? A. It was Mr. George—George Peacock. 

Q. All right, thank you. 

Now, after you finished your shift—did you finish your 
shift on March 1? A. Yes, I did. 

Q. Then, did you go on strike, or did you continue to 
work? A. I went on strike that morning. 

Q. Did you get a letter of termination from the Com- 
pany after you went on strike? A. Yes, sir. 

Q. About when? A. It was about a couple of weeks 
after I went on strike. 
[73] Q. Now, after the strike ceased, did you have occa- 
sion to return to work at the plant? A. Yes, sir. 

Q. About what month was that? A. September 30th. 


Q. Now, when you went back to the plant, you were 


hired in at what job? 

What were you hired in as? A. Same job, furnace 
helper. 

Q. What rate of pay did you start out at? A. $1.84. 

Q. Was that at the beginning, right from the beginning? 
A. Yes, sir, at the beginning. 

Q. Was that 10 cents more than you got before the 
strike? A. Mr. George Peacock gave me the 10 cents be- 
fore we left out there. 

Q. I see. A. And Mr. Cline say he would give a dime 
more when I came back in—when I came to work. 

Q. I see. 

Now, after you were there for a while, were there any 
other raises? A. No, sir. 

Mr. Thomas—Thomas Peacock got the 8 o’clock shift 
on—over in the production office and told them that he 
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was giving [74] them a penny too much, and he was— 
he wasn’t axing us to give us his money back because we 
should have told him and we didn’t know a thing about 
it—— 

Q. Now, before this, had there been any raises to the 
group, that you know of? A. No, sir. 

Q. You do not know whether any group there got a 
raise to $1.93? A. The third shift—the third shift getting 
1.93, yes. 

Q. Had they received any raises while you were there? 
A. No, sir, not that I know of. 

Q. What are you making now at the plant per hour? 
A. $1.92. 

Q. Had you been receiving $1.93 for a while? A. Yes, 
sir. 

Q. And then, I believe you testified that Mr. Peacock 
called the group into the office — A. Yes. 

Q. ——and said what to you? A. He said the third shift 
was getting $1.93 a hour, but we was on a split shift, and 
he said he should have reminded us before that we was 
on the split shift. 

Q. So, he reduced your group? A. Yes, reduced. 

Q. One cent? [75] A. One cent. 

Q. And, you are in the same Job classification as before 
the strike? A. Yes, 

Q. The Steelworkers election took place in September of 
1966. Were you working at the plant at that time? A. 
Yes, sir. 

Q. Did any official talk to you about that time about 
the Union? A. Yes, sir. 

Q. Who? A. Mr. Tommy Madison. 

Q. About how long before or after the election? A. It 
was about two weeks. 

Q. Before the election? A. Before the election. 
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Q. Where did he talk to you? A. Over in the production 
office. 

Q. Who was with you at the time? A. Just me and Mr. 
Tommy Madison together. 


Q. What did he say? A. He was saying about the union 
was trying to come in the Company. 

Well, he say, ‘‘I understand you have five kids—is that 
right?’ [76] And I say, ‘‘Yes, I do.’’ 

And, he say, ‘‘You been employed at this Company, I 
see, about four years and a half?’ 

I said, ‘‘Yes, sir.’’ 

And, he said, he say, ‘‘I understand this union is trying 
to take place in the Company, and we don’t want it in our 
Company, and what do you think about it?’’ 

I said, ‘‘Well, Mr. Thomas, right now—I mean—I’m not 
for the Union.”’ 

He said, ‘“‘Did you ever hear anybody say anything 
about it?’’ 


I say, ‘‘No, I haven’t.”’ 
And, I think that was about all. 


Q. Did he say anything else? A. No, sir, he didn’t say 
anything else. 


He just said, ‘‘Go back to work,’’ as far as I remember. 
Mr. Mattson: No further questions. 


Cross-Examination 

Q. (By Mr. Bowden) Let me ask you this. 

You went out and you reapplied for your job, according 
to the Company records, on July 13, 1967. 

Does that agree with your recollection? A. Yes, sir. 

Q. Now, our records show that you were rehired on 
August 28, 1967, and I believe you testified September, 
didn’t you? [77] A. They sent me a letter on the 30th. 

Q. 30th of what? A. 30th of September. 

That’s when I went back to work. 
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Q. The record I have indicates that it was August 28, 
1967. 

You do not accept that date? A. No, sir, the letter was 
sent—— 


Q. All right. 


Q. (By Mr. Bowden) When you got the 10 cent raise, 
did anyone else in your group get the raise? A. No, sir, 
not that I know of. 


Q. I mean, you do not know whether they did or not? 
A. I don’t know whether they did or not. 


Q. I will ask you if that raise was not an eight cent 
across the board increase, with a two cent shift differen- 
tial, making 10 cents? 

[78] In other words, they increased your split shift 
differential to two cents an hour. This is what you get 
extra for working that shift? A. Yes, sir. 


Q. Plus eight cents an hour general increase. 
Is that the way it was split, or do you know? A. I don’t 
know. 


Q. I see. 
You do know that you are now making $1.92? A. $1.92. 


Q. I see. 

Now, do you know whether the third shift gets a higher 
shift differential than you do? 

Do they make more for working at night on the same 
job that you do? A. The third shift get one cent more 
than we do. 

Q. That is what I mean. 

And, originally you had gotten the third shift differ- 
ential and then he put you back to what? A. Put back to 
the split shift. 


Q. Yes, 
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When you went back to work, then, did you go back 
as a furnace helper? A. No, sir, I didn’t, I was pouring 
shank. 

Q. Now, did this job carry a higher rate than your 
old job—[79] pouring shank? A. No, sir. 

Q. Same rate? A. Same rate. 


[80] Mr. Mattson: I have a stipulation to propose at the 
outset here one thing. I did check during the luncheon 
recess on the dates of applications by strikers for work, 
as set forth in Appendix A of the Complaint. I notice 
that my dates go along with information furnished by 
Mr. Bowden on several names, and if I could get a stipu- 
lation on these, we could clear those off. 

First, I note a Luther B. Reid. If we could stipulate 
as to July 10, 1967, as the date of application? 


Mr. Bowden: That is what our records show. 
We will so stipulate. 


Mr. Mattson: Mr. George Lozmicka—we would stipu- 
late to May 30, 1967. 


Trial Examiner: What was that date for Mr. Loznicka. 
please? 


Mr. Mattson: May 30, 1967. 

Actually, that is the date in the Complaint, but the 
Answer has to this point denied a number of names, in- 
cluding those I am naming now. This stipulation is more 
or less effecting an admission on some of these dates. 


Mr. Bowden: This Mr. Loznicka—we will stipulate that 
[81] he was directed on that date to apply, but he did 
not apply, our point being that he went up to someone 
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and they told him he would have to go to personnel, and 
he never did go up there. 
We contend that is an offer. 


Mr. Mattson: All right. 
I will skip that one, then, and go to Raymond Miller— 
Raymond W. Miller. We would stipulate to March 15. 


Mr. Bowden: Same situation. 
Mr. Mattson: A. Y. Purdy—March 15. 
Mr. Bowden: Same situation. 


Mr. Mattson: In other words, you are stipulating they 
came to the plant looking for jobs on those dates, but that 
they were directed to go to someone else? 


Mr. Bowden: I do not know whether they were look- 
ing for a job. 

We will say that they asked how to apply that day 
and they were told, and they never did, so we do not 
say that is a valid request for reinstatement. 


Mr. Mattson: Merlin Ponce, March 15. 
Mr. Bowden: No, we have an application October 31. 
Mr. Mattson: J. E. Sarrells, March 15? 


Mr. Bowden: Sarrells applied on April 10 and was re- 
hired on April 11, according to our records. 


Trial Examiner: Is it my understanding, Mr. Bowden, 
with respect to these employees who came to the plant on 
March 15 [82] that the Company’s position is if they 
wanted to return at that time, they had to go to personnel 
and make application for employment? 


Mr. Bowden: Our position is to have an orderly record, 
anyone who came was directed to go to personnel and 
indicate up at personnel—no matter who they asked, and 
these people, it is my understanding, asked various people 
—I do not know exactly whether it was the same one. 
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They were then directed to go to personnel and make 
application, and they did not. 


Trial Examiner: Would they have had to apply as new 
employees at that time? 


Mr. Bowden: I do not know what the policy was at 
that time, to be frank with you, until I found out whether 
they had to apply as new employees or not. 


Trial Examiner: I take it that these men—perhaps you 
can tell me, Mr. Mattson—came to the plant, and I pre- 
sume they would go to their foremen or someone of this 
sort? 


Mr. Mattson: The testimony varies. 

They would go either to the foreman or were inter- 
cepted in their progress by either Mr. Cline, the per- 
sonnel man, Mr. Peacock or some official, who said—they 
indicate that they are there to return to work, and he 
says, ‘“No, you have been replaced,’ or, *‘No, you are 
terminated,”’ or on occasion, they are told, ‘‘You will have 
to fill in an application as a new [83] man, if you want to 
start back again.’’ 

And afterwards, they would leave—these various types. 


Trial Examiner: Do you have any testimony to the con- 


trary? 
Could we make this on—perhaps stipulate that this 
happened? 


Mr. Bowden: Well, we will stipulate that they were told 
they had to go to the personnel office. 

Trial Examiner: Well, will you stipulate that they were 
told they would have to go to personnel—to the personnel 
office, and if they wished to return, they would have to 
return as new employees? 


Mr. Bowden: I do not know that I could stipulate to 
that, because I do not know that is true. 
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Trial Examiner: Well, could you find that out? 
Mr. Bowden: Possibly over night we will find out. 
Trial Examiner: All right. 


Mr. Mattson: General Counsel will call Mr. Joe L. Sin- 
gleton. 


Whereupon, 

JOE L. SINGLETON 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


[84] Direct Examination 


Q. (By Mr. Mattson) Mr. Singleton, how long were 
you employed by Florida Machine and Foundry Com- 
pany? A. I went there September the 15th, 1958, 


Q. What was your job classification at the time of the 
strike in 1967? A. A burner. 

Q. What was your wage rate? A. 2.36. 

Q. There was an election in 1966, in September, involv- 
ing the Steelworkers. 

Were you at the plant working on those days? A. I 
was. 

Q. Around that time, did you have any occasion to 
talk to any Company official or supervisor concerning 
union matters? A. I have. 

Q. Who? A. Mr. Tommy Madison. 

Q. About when did this talk take place? A. Around a 
week before the election. 

Q. Where did it take place? A. Well, it’s the old per- 
sonnel office. 

[85] Q. Who was there? A. At that time? 
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Q. Yes. A. Well, Mr. Madison and L 
Q. Anyone else? A. No one else, just the two of us. 


Q. When you went into the office, what was stated? 

What was said then? A. Well, when I first went in 
there, I recall real good that he said, ‘‘I know it’s hot out 
there. Come on in and take a little break where it’s cool. 
I want to talk to you.”’ 

So, when I got in there, he had my—I guess, something 
there when I first started to work there, laying on the 
table, so he said, he stated, ‘‘I see you’ve been here quite 
a while with us and you haven’t give us no trouble.” 

I say, ‘‘That’s true.’’ 

So, we went on and he explained, he said, ‘‘Have 
you ever been any of the Union meetings?”’ 

I said, ‘‘Of course I have, a few’’—just like that. 

So, he asked me, have I ever been—have I ever been a 
member for the Union, and I said no. So then, he went 
and said, ‘‘You remember back in ’58,”? which that was 
the year that I went there, and I said, ‘‘Of course.’’ 

He said, ‘‘Well, it’s been a lot of mens there had good 
jobs, and they went out on strike, lose their home, their 
[86] automobiles and different things.”’ 

So, he told me, Madison said, ‘‘It’s one thing for sure, 
if the Union went in, that we'll never sign a contract.”’ 

Q. Now, was there any other thing said at that time, 
that you recall? A. Not that I can recall, off hand. 

Q. Did you attend any employee meetings where any 
Officials spoke to the employees? A. Of course I have. 


Q. About when did this take place? A. Well, it would 
have been a week or two before the election. 


Q. Was this a meeting of all employees, or some group? 
A. A group—the whole day shift. 


Q. What department. A. It was in the coalroom, behind 
the furnace. 
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Q. And, who spoke to the employee there? A. Mr. Rus- 
sell. 

Q. Is that the owner? A. The owner of the plant. 

Q. And, do you recall what he said at that time? A. 
Yes, the first thing he said was that he reminded every- 
body of the strike in 58. He reminded us of this, and 
he also went on to say that—if I can recall right—that 
he wasn’t gonna promise us too much, he wasn’t gonna 
promise no more [87] money, but he would promise us 
a lot of work. 

And then, after that, Mr. Thomas Peacock, he had a 
chart, which there was three blocks, one for the Union, 
one no union and the other one was for this independent 
thing that they had going on. 

Q. This was at the same meeting? A. Same meeting, 
yes, of course. 

And, so, he said, ‘‘If I was one of y’all, this is the way 
I would vote.” He get a pencil and so he marked, made a 


“*X’’ in this box where it say, ‘‘No.” 


Cross-Examination 
Q. (By Mr. Bowden) Was the meeting with Mr. Russell 
before your meeting with Mr. Madison? A. State that 
again, please. 
Q. I said, was your meeting where Mr. Russell spoke 


—was that before the meeting with Mr. Madison? A. No, 
it was after. 


Q. I understood you to say that the meeting with Mr. 
Madison was about a week before the election? A. Of 
course. 


Q. Then, I believe you testified that Mr. Russell—that 
meeting was a week or two before the election? A. I 
don’t—I didn’t state it that way. 
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Q. What did you say? [88] A. When Mr. Madison spoke 
at the meeting, Mr. Russell was out of town on vacation 
or somewhere. He was not there at the time. 

Q. I asked you, was your meeting with Mr. Russell prior 
to your meeting with Mr. Madison? A. I don’t understand 
what you’re talking about, now. 

Trial Examiner: Was this group meeting at which Mr. 
Russell spoke, to which Mr. Russell spoke—was it before 
or after the conversation you had with Mr. Madison? 


The Witness: It was after—his meeting was after the 
meeting was after the meeting we had—I had with Mr. 
Madison. 


Trial Examiner: Mr. Russell spoke to a group of em- 
ployees on the day shift some time after you spoke to 
Mr. Madison in his office? 


The Witness: Of course. 


Q. (By Mr. Bowden) Now then, did I understand you 
to say on your direct examination that Mr. Madison talked 
to you a week before the election? A. I said around about 
a week before the election. 


Q. All right. 

Now, how long did your conversation with Mr. Madison 
last? A. It wasn’t very long—about 10 or 15 minutes, no 
longer. 

Q. 10 or 15 minutes? A, No longer. 

[89] Q. Did you go in and talk in that meeting at all? 
A. With Mr. Madison? 

Q. Yes. A. Of course. 

Q. What did you tell Mr. Madison during that meet- 
ing? A. At that time, I told him I didn’t know anything 
—I’d never been a member of a union, and I don’t know 
how it goes, 
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Q. Is that about all you said? A. Of course, that was 
about all I had to say. 

Q. Then, Mr. Madison, the rest of the time, other than 
that statement—he was talking to you? A. Thats right, 
absolutely. 

Q. Now, you mentioned two things that he said. 

What else do you recall that he said at that meeting? 
A. Who you speaking about now? 

Q. Mr. Madison is who we are talking about now. A. 
Mr. Madison? 

Q. Yes. A. Like I say, when I first went there, he said 
that—he say, if the union—if it win the election, that 
they still wouldn’t sign a contract. 

Q. Yes, you mentioned that, but that did not take 14 
minutes to say that? A. Well, I understand, but I didn’t 
have a watch to time what time I came out of there. 
[90] Q. Well, do you remember anything else that he 


said, other than that? A. Well, I just—I’m just telling 
you what they told—what he told me. 


Q. What they told you or what he told you? A. What 
he told me. 


Q. Well, he told you a lot of things in 14 minutes, and 
you only picked out one here to tell us, 
I was wondering what else he told you? 


Mr. Mattson: I object. 

He has already told us—— 

Trial Examiner: The objection is sustained. 

Q. (By Mr. Bowden) Is it your testimony, then, that 
this is all he said to you? A. That’s right, he said if 
the election—if it won the election, they still wouldn’t 
sign a contract. 

Q. Yes, that took about a minute, a—mayhbe, to say 
that? A. I don’t know, I didn’t time it. 


— 276 — 


Q. Well, I believe you testified that it was about 15 
minutes? A. Of course, about 15 minutes—that’s all. 

Q. You made one statement you have testified about, 
and then he made this statement, and you do not recall 
what was said the balance of the time. 

Is that right? 


Mr. Mattson: I object. 
[91] I think the witness has been asked confusing ques- 
tions, and I do not think he understands the question. 


Trial Examiner: I am going to overrule the objection. 


Q. (By Mr. Bowden) You do not recall anything else 
that was said, other than this statement? A. I’ve went 
over that once. 

Q. I did not ask you that. 

I said you do not recall anything else, other than this 
statement that Mr. Madison made to you? <A. No, but 
Tl go over it again. 


Q. You do not need to go over that statement. 
I say, do you recall anything else that he said, other 
than this statement? A. Not that I recall. 


[92] LUTHER B. REID, JR. 

was called as a witness by and on behalf of the General 
Counsel [93] and, having been first duly sworn, was 
examined and testified as follows: 


Direct Examination 
Q. (By Mr. Mattson) What job classification did you 


hold prior to the strike in 1967? A. I was a helper in the 
Fleco Corporation. 
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Q. If you will speak up so the Court Reporter can hear 
you, please? A. I was a helper in the Fleco Corporation. 

Q. What was your rate of pay? A. $1.74 per hour. 

Q. How long had you been employed by the Company? 
A. I was employed January 19, 1966, up until the time of 
the strike. 

Q. Were you employed there at the time of the Steel- 
workers election in 19662 A. I was. 

Q. Did any Company official talk to you about union 
matters [94] around that time? A. I spoke to Mr. Tommy 
Madison. 


e * e * e ° * 


Q. (By Mr. Mattson) About when did this conversation 
take place with Mr. Madison? A. I don’t rightfully know 
the time and date. 

Q. Before the election? A. It was before the election, 
maybe a week or two, even a month—I would go that far. 


Q. Where did the conversation take place? [95] A. It 


took place, I think, in the maintenance office—somewhere 
in that area. 


Trial Examiner: A little louder, please. 


The Witness: It was in the maintenance office, which is 
the old personnel office. 


Q. (By Mr. Mattson) Was anyone else present during 
this talk? A. There wasn’t. 

Q. When you went into the office, what was said? A. 
Well, when I entered the office, he spoke to me and said, 
“‘Hello’’, and he mentioned—he had my files of employ- 
ment from the time I came there, and how long that I’d 
been there, and asked me how did I like the Company. 

And, I said, ‘The Company’s all right. I think it’s a 
good Company.’’ 

And, he say, ‘You know that Union is out there, and 
how do you feel about it—about a union in the Com- 


pany?’’ 
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And, I say, ‘‘This is a good Company. I like the Com- 
pany.” 

And, he said—he asked me did I know anything about 
the union, and I said no, I didn’t know anything about 
the union, and, ‘‘I don’t know anybody that have any- 
thing to do with the union.’’ 

And he said, ‘‘Luther, if you feel strong enough about 

it you ean emphasize this to others.”’ 
[96] And so, I didn’t give him any answer on that, be- 
cause I didn’t want to say I was a union man, and I asked 
him if I was a union man—or tell him that I was a union 
man, I wouldn’t have no job—I’d be fired. 


Mr. Bowden: Your Honor, I move to strike that. 


Trial Examiner: The testimony will be stricken. 
Just testify as to what was said to you by Mr. Madison, 
not what you thought. 


The Witness: This is the way the conversation was, 


Your Honor. 


Q. (By Mr. Mattson) If you will continue? 

What did he say to you further? Was there anything 
further? <A. (Pause.) 

I don’t understand. 


Q. Did he have anything else to say to you at this time 
—anything else he was talking about with respect to 
unions? A. Yes, he went back to the old strike, and that’s 
about all he talked about. 


Q. Now, do you recall whether he had any documents or 
contracts? A. He had documents of a un-union company— 
one particular union company by the Steelworkers. 

Q. What was said about this? A. He showed the wages 
of these companies was paying, and [97] they—said that 
they was higher than all the other companies. 

Q. Who said this? A. Mr. Madison. 

He said only one company, which was a clothes hanger 
company of some kind—only one company which had a 
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union that got one to two—a three cent raise from this 
particular Union. Otherwise (sic), what he said to me, 
that they had had a union there before, because he knew 
it was not any good. 

Q. Did he mention a number of these other companies 
at that time? A. Yes, he did. 

He mentioned Florida Steel—I think it was C. I. Capps, 
and a number of other places with the same type of work, 
mostly—steel industries, and what not. 

Q. And, what was the point he was making to you about 
these companies? A. That they didn’t have a union, and 
otherwise, we didn’t need a union. 

And otherwise, these companies was not as great as 
this Company—as far as wages was concerned, he was 
saying to me that they was higher than others. 


Q. Did you go out on strike? A. I did. 
Q. On March 1, 1967? A. Yes, sir. 


[98] Q. And, did you get any letter of termination from 
the Company? A. I did. 


Q. About when did you get that? A. I can’t remember 
the direct date, but I did receive one a few weeks after— 
after the strike. 


Q. After the strike started? A. That’s right. 

Q. Were you ever recalled to work by the Company? A. 
I was not. 

Q. Did you have occasion to go to the plant to pick up 
any checks after the strike started? A. I picked up my 
payroll check—two, and a credit union check. 

Q. Where did you pick these up? At the gate? A. 
That’s right. 

Q. From whom? A. Mr. Luke Morgan, which is my 
supervisor. 
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Q. About how long after the strike started did this take 
place? A. Got one on the following Friday and one of the 
next Friday. 

Q. The first Friday—did you get both checks from Luke 
Morgan? [99] A. I just got one. 

Q. What happened on the first Friday? Was anything 
said to you about your job? A. No. 

Q. You just picked up the check? A. That’s all. 

Q. How about on the second Friday? A. Nothing said 
then, only thing—this letter. That’s where I received this 
information from. 


[100] LEPHUS FELTON, SR. 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly Sworn, was examined 


and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Prior to the strike, Mr. Felton, 
what was your job classification and pay ratet A. I was 
a helper in Fleco Corporation and my pay rate was $1.74. 

Q. How long had you worked for the Company prior to 
the strike? [101] A. Three years. 

Q. I direct your attention to 1966, at which time there 
was an election involving the Steelworkers. 

Did you have any conversation about that time with 
any foreman in the plant? A. Yes, I did. 

Q. What foreman? A. It was the foreman—Luke 
Morgan, superintendent. 

Q. Superintendent of the plant? A. Yes. 
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Q. About when did this conversation take place? A. 
I’d say about—three—maybe two weeks before the elec- 
tion. 

Q. Now, where did this take place? <A. In his office. 

Q. Who else was present there? A. Oh, a Edward 
Green, Norman Wilcox—and—well, we call him Red 
Skinner—I don’t know his first name. 

Q. Bay Skinner? A. Yes, we call him Red Skinner. 

Q. They were there at the same time? A. Yes. 

Q. What did Morgan have to say to you? A. Well, the 
reason J went in there was about the crane, the outside 
crane. 

[102] We went in there the day before this time and we 
was complaining about the outside crane, me and the 
other fellows, so he told us to come back tomorrow, he 
was too busy, so tomorrow—the next day, I went back 
and he told me—well, what he did, he called us in two 
or three at a time, and me—I and this fellow, Green, was 


the last to go in there, so I was talking about the outside 


crane. 

I told him the reason I came in there was that the crane 
was dangerous, because we worked directly—I say—di- 
rectly under the crane and hold up rakes, so he told me 
that he know the reason I came in there. 

So, I asked him, ‘“What do you mean by that??? 

And then, he repeat again, he say, ‘‘I know the reason 
you came in here is for the union.” 

T say, ‘Well, the union not my concern. I’m concerned 
about the outside crane.’’ 

So, he started talking to us—I say he talked to me 
about five or ten minutes before he told this fellow, Ed- 
ward Green, to leave, and then Red Skinner and Norman 
Wilcox were still there at that time and Red Skinner say 
a few words, he was telling Luke Morgan that. the crane 
was kind of dangerous. 
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So, Red Skinner and Wilcox didn’t say anything else 
and Luke Morgan started talking about the crane again— 
I mean about the union again, so he told me about the 
union they had in ’58—I wasn’t there then—he told me 
about the union they had in [103] 758, and that the union 
pulled something between the men and the Company and 
the men lost jobs—lost their jobs by it and so, when they 
axed to come back, they couldn’t take ’em, and he was 
telling me, he axed me, how did I feel about a union. 

So, it wasn’t no need for me to lie, because he new— 
we had the Independent Union, so I told him, ‘“‘I think 
a union is pretty good for job security.”? 

So, he was telling me about—he said—he say he gonna 
tell me this—before he finished talking about it—he told 
me if I ever come in there again about the Union that out 
I'd go, and then he axed me a question about—he axed 
me about the Union in ’58, did I know anything about 
it, and I told him I didn’t. 

Q. Did he say anything else? A. Yes, he said some- 
thing. 

He told me that this Union coming in now, this Union 
trying to come in now—that they’d never get a chance 
to win, because they wouldn’t sign no contract under any 
circumstances. 

And so, I said, I told him, I said, well—so, I axed him, 
I said, ‘‘Isn’t this left up to Mr. Russell??? 

Now, I don’t remember the exact words that went on, 
but I can go along—I may stumble on some words, but 
I can go along and tell you—you know—to best of my 
knowledge. 

Q. To the best of your memory. A. So, I axed him, 
wasn’t this left up to Mr. Russell, and [104] he told me, 
he said, ‘‘Yes, it is up to Mr. Russell, but we work under 
Mr. Russell and we know how he feels.?? 

So, I said, ‘“Well, you have a point there.”? I say, ‘‘Mr. 
Russell’s still the head man—the head man that okay the 
Union.’’ 
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So, I tried to get back to the crane—see, what I really 
went in there was for the crane. This what I wanted to 
get over—I wasn’t thinking of a union at that time—it 
wasn’t even in my mind, so I wanted to get an under- 
standing about this crane—are they going to fix it or 
what? 

So, I kept saying something about the crane and he’d 
cut me off and start talking about the Union. It didn’t 
make no sense to me—I mean, he could say anything he 
want about the Union. I’m not—you know—particular 
about what he talking about the Union. 

I just want to get the understanding about the crane. 

Q. Thank you. 

Did you go out on strike on March 1? A. Yes, I did. 

Q. Did you get any letter from the Company notifying 
you that you were terminated? A. I did. 

Q. About how long after the strike started? A. Oh, I 
believe about two weeks. 

Q. After that, have you ever received notice from the 
Company to return to work? [105] A. No, I didn’t. 

Cross-Examination 

Q. (By Mr. Bowden) Somewhere along the line, you 
lost me in this conversation you said you had. 

Is this Mr. Morgan you are talking about? This what 
was said to you—is this Mr. Morgan you are talking 
about? A. Yes, it was. 

Q. And, is this one conversation you had two or three 
weeks before the election? 

Did all of this happen at one time? A. Yes, it did. 

Q. All right. 

Now, as I understand, you testified first that Mr. 
Morgan asked you how you felt about union, and what 
did you tell him then? A. Well, I told him I wasn’t con- 
cerned about a union. 
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See, he knowed how I felt about the Union in general. 

Q. I said what did you say? 

What did you say to him, was my question. A. What 
did I say to him? 

Q. Yes, when he asked you how you felt about a union, 
what did you tell him? A. I disremember right now. 

Q. Well, did you tell him you were a member or—— 
[106] A. I know what you’re saying now. Wait a minute, 
now. 

I know what you’re saying, now. 

No, I didn’t tell him I was a member or anything, be- 
cause, see, he axed me that—how I feel about the union. 
I just told him, ‘‘The union’s okay. I feel the union give 
job security.’’ 

Q. I mean, did you tell him—vwell, what did you tell 
him—that the Union offered job security? 

Is that it? A. I told him that the union was job se- 
curity—that’s it—the union is okay. 


Q. That was in answer to his question about the union? 
A. Yes. 


Q. All right. 

Did he ask you at that time—I am undecided as to 
what you said he asked you next—but, something about: 

“Did you know anything about the Union?’? A. No, 
don’t get it wrong. I didn’t say that. 

Q. I have a note where you said that he asked you if 
you knew anything about the Union. 

Now was that asked to you or not? A. Did he ax me 
did I know anything about the Union? 

Q. Yes. A. I don’t recall saying that. 

Q. Well, let me take this out, because I made a note 
at the time you were testifying. [107] A. Well, I might 
of said it, but I don’t recall saying it. 

Q. You say you might have said it? A. Yes, I might 
have said that, but I don’t recall it. 
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Q. All right. A. You get kind of nervous when you’re 
up here, and you might—you’re liable to say anything, 
but I'll try to be right with you. 

Q. The only thing we want is the truth. A. Yes, that’s 
right. 

Q. Now, what happened to Green and Wilcox and this 
other boy while this conversation was going on? 

Were they in there—— A. I told you— 

Go ahead. 

Q. Were they in there when Mr. Morgan asked you how 
you felt about the Union? A. No, Green left in five min- 
utes or maybe 10 minutes after we started talking about 
the outside crane. 

Now, Wilcox and Red Skinner was in there, but they 
never—Red Skinner said a few words about the crane, 
the condition of the crane and Wilcox didn’t say any- 
thing. 

Q. Were they present when Mr. Morgan asked you how 


you felt about the Union? A. Wilcox and Red Skinner 
was there. 


Q. Do you know whether they heard what was being 
said, or not? 
[108] Mr. Mattson: I object to this. 

Trial Examiner: The witness may answer. 

Do you think they heard the conversation between you 
and Mr. Morgan? 

The Witness: Norman Wilcox and Red Skinner, you’re 
speaking of? 

Q. (By Mr. Bowden) Yes. A. Unless they had their ears 
stopped up. 

Q. What was that? A. Unless they had their ears 
stopped up. 

Q. They were standing close enough? A. Yes, the office 
—no further than from about here to there. 


(Indicating.) 

Q. All right, then. 

Then, how did you get into this conversation with Mr. 
Morgan about what the Company would do or wouldn’t 
do? How did that conversation come up? A. Oh, he was 
telling me about if the Union—if we vote the Union in 
at the Company, and the contract, you know, and I sort 
of told him—TI say, ‘‘Well, it isn’t up to you,’’ and he 
said, ‘‘No, we—’’ he used the word, ‘‘we’’—I axed him, 
‘Well, isn’t it up to Mr. Russell’??— 


Trial Examiner: Were Mr. Wilcox and Mr. Skinner in 
there while this conversation was going on? 
[109] The Witness: Yes, they were. 


Q. (By Mr. Bowden) What did he say about that, 
again? 

What was his conversation to you in that regard? A. 
What was Luke Morgan conversation? 


Q. Mr. Morgan’s conversation to you about that. A. 
Oh, he axed me—no, he told me, he say, ‘‘If the union— 
if we—’’ he is talking about the people, you know, the 
employees if we vote the union in, they wasn’t gonna 
agree on any contract or anything like that, so far—so, I 
told him, ‘‘Isn’t that up to Mr. Russell?”’ 

Q. Well now, what did he say specifically in that re- 
gard? 

Do you recall? Recall as best you can exactly what he 
said. A. He repeated hisself. 


Q. Well, what was it? 
Trial Examiner: What was it that he said? 


Q. (By Mr. Bowden) You have given us your version 
of what you—of what the gist of the conversation was, 
and now we want exactly what he said, as best you re- 
member. A. Well, that was the best of my memory right 
there. 
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Q. That he said, just like that—— A. He said this— 
he said that if we vote the union in, that they wasn’t 
gonna agree on any contract or settlement, or anything 
like that. 

So, I told him, I said, I say, ‘‘Well, isn’t this up to 
[110] Mr. Russell?’ 

Q. And, then, what did he say? A. He repeated hisself. 

Q. What do you mean, he repeated himself? A. He told 
me—he repeated—what I mean by repeat hisself—he say 
that, ‘‘We will not agree on any contract or settlement.’’ 


Q. I thought you said in your original testimony on 
direct that he said, ‘‘Well, Mr. Russell would make the 
decision,’’ or something of that sort. 

Didn’t you testify to that on direct, that when you 
said, ‘‘Wasn’t that up to Mr. Russell,’’ that he said, 
‘‘Well, I gzess it is——’’ A. Yes, sir, yes, he did say 
that. 

He did say it. I remember he did say it. 


Q. That is what he said, then, after that, isn’t it? A. 
Yes. 


Q. That that was Mr. Russell—it was up to Mr. Russell 
to make the decision? 

Right? A. Now, you’re confusing me, now. 

You’re going—you’re confusing me. 


{113] Trial Examiner: Before we go any further, it is 
my understanding—and, correct me if I am wrong—that 
the Company did not offer a job to a striker after the 
strike ended, unless he made a personal application. 

Is that correct, Mr. Bowden? 


Mr. Bowden: That is correct. 
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Trial Examiner: And, that all strikers rehired after the 
strike were rehired only as—on the condition that they 
return as new employees? 

[114] Mr. Bowden: That is correct. 


Mr. Bowden: It was only those who had been replaced 
who were rehired as new employees, you understand. 


Trial Examiner: Well, were there strikers then who ap- 
plied after the strike ended, and were taken back im- 
mediately? 


Mr. Bowden: Yes. 


Trial Examiner: These are not any of the employees 
listed in Appendix A to the Complaint, then? 


Mr. Bowden: I think some of them may be, but the ones 
who got the notice that they had been replaced and ter- 
minated were considered as new employees; the ones who 
had not been replaced and terminated, when they offered 
to come back, were then given their jobs back without any 
condition. 


Mr. Mattson: May I ask a question here along this line? 
Mr. Bowden: Yes. 


Mr. Mattson: For clarifying the issues, in other words, 
the strikers who were put back to work were put back to 
work with full seniority and vacation benefits? 


Mr. Bowden: If they had not been replaced. 


Mr. Mattson: I believe this may be awkward, but a 
[115] striker then could have been replaced one week; a 
week later, his replacement gone or put back into another 
job. 

Is this it? 


Mr. Bowden: Now, you are going a step removed. 
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You asked me a question, that if they had—it is our 
position that we have an economic strike. When they 
were replaced, they were terminated—if they later came 
back to work—as a new employee. 

If they offered to come to work before they were re- 
placed, they were restored to their full job rights, which 
I understand to be the law. 


Mr. Mattson: What if they had been replaced, but you 
still put them back, upon their application? 

Mr. Bowden: What is your point? 

Mr. Mattson: Were many strikers put back to work, 
even though they had been replaced? 

Mr. Bowden: Yes. 

Mr. Mattson: Then, they were treated as new em- 
ployees? 

Mr. Bowden: Yes. 


Mr. Mattson: Your position is that they were replaced, 
but there was still an opening for them? 


Trial Examiner: Well, Mr. Mattson, perhaps—I take it, 
then, what the Company’s actual procedure was, was that 
if a striker was replaced, the Company then considered 
that his employment with the Company had terminated? 


[116] Mr. Bowden: That is correct. 


Trial Examiner: As a matter of law, and thereafter, 
whatever the circumstances, if he applied for work, he was 
offered work if available or when available, as a new em- 
ployee? 


Mr. Bowden: Yes, that is right. 


Trial Examiner: But, if he came back and made a re- 
quest for his job at a time when he had not been replaced, 
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the Company did not consider that he had been termi- 
nated, and he was returned to his job with full rights? 


Mr. Bowden: That is correct. 


HERBERT WRIGHT 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


[117] Direct Examination 
Q. (By Mr. Mattson) What was your job classification 
and rate of pay, Mr. Wright, before the strike? A. I was 


a chipper. 
My rate of pay was 1.74 an hour. 


Q. And, about how long had you worked for the Com- 
pany prior to the strike? A. 11 years. 

Q. Will you speak up, Mr. Wright, so the Court Re- 
porter can get everything you say, please? A. Practically 
11 years. 

Q. Were you working at the plant during the period 
around the Steelworkers election of 1966? A. Yes, I was. 


Q. Did you have any occasion to talk to any Company 
official or supervisor about union matters at that time? A. 
Yes, I did. 

Q. Was that before or after the election? A. Before. 

Q. About how long before? A. Maybe about two weeks. 


[118] Q. To whom did you speak? A. Mr. Thomas Pea- 
cock. 


Q. And, where did he speak to yout A. In the ware- 
house office, 
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Q. Was anyone else present at the time? A. No. 

Q. How did you get there? 

Were you called in, or what? A. I was called in. 

Q. Now, when you went in there, what was said to you 
by Mr. Peacock, to the best of your memory at this time? 
A. Well, to the best of my memory, he showed me my per- 
sonnel file and the picture they had—the snapshot pic- 
ture, and he said that my record shows that I was a good 
worker and didn’t get into any trouble, and so he axed 
me to sit down, so I sat down. 

So, he axed me, what did I think about the union, so I 
told him that I think the union were a good idea because 
it would—you know, it would help the working conditions 
and seniority and so forth and so on like that. 

And so, he tell me that if the union win, then we 
wouldn’t get a contract because it was a non-union job. 

Q. You say it was a non-union job? A. That’s right. 

He say we were making good money. 

[119] Q. Do you recall anything else at this time that he 
said? A. Well, he didn’t say too much at that time. He 
just—you know—he told me—he told me to get up and 
leave at that time. 

Q. Did you go out on strike March 1, 19672 A. Yes, 
I did. 

Q. Did you get any notice from the Company that you 
had ever been terminated? A. Well, yes, sir. When I 
went to pick up my last paycheck, once. 

Q. How long after the strike began? A. Be about two 
weeks, 

Q. What happened? A. And then, I got a vacation 
check, which Mr. George Peacock told me—when I went 
over to pick up my vacation check, he told me my job 
had been replaced. 

Q. He told you this personally? A. Yes, sir. 
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Q. Did they ever send you a letter about this? A. No, 
sir, they didn’t. 

Q. Did you ever get called back by the Company to 
your job? <A. No, sir. 


Mr. Mattson: No further questions. 
Cross-Examination 

Q. (By Mr. Bowden) How many times did Mr. Peacock 
talk [120] to you? A. Mr. Peacock? 

Q. Yes. A. Which one—Thomas? 

Q. Thomas, yes. A. One time. 

Q. Once? A. Once. 

Q. And, this was prior to the election, as I understand 
it? A. Yes, sir. 

Q. How long did you talk to him at that time? A. It 
wasn’t very long. I don’t remember how many minutes, 
but it wasn’t very long. 


Q. Well, can you estimate whether it was five minutes 
or 15 minutes, 20 minutes? Can you give us some idea? 
A. About five minutes. 


Q. Five minutes? A. Yes. 

Q. All right. Did Mr. Peacock say anything else to 
you, other than discuss the union with you at this time? 
Was there anything else discussed? A. No, sir, he didn’t. 

Q. And, I believe you testified at that time you told 
him [121] you were for the union, because it offered 
seniority, job security and a few things like that? A. 
Yes, I did. 

Q. What did he say when you told him that? A. He 
just told me to get up and go. 

Q. He told you to go? A. Yes. 

Q. Well, I believe you testified, if my notes are correct, 
that when you walked in he told you that you were a 
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good worker and he asked you what you thought about 
the union. Right? A. Yes, that’s correct. 

Q. And, that you then told him that you were for the 
union because it had seniority and job security? A. That’s 
right. 

Q. And, he then immediately told you to go? A. Yes, 
he told me to leave. 

Q. Is that all that was said at that meeting? A. That’s 
all that was said. 

Q. You do not recall anything else that was said, other 
than that? A. Not another word. 

Q. Not another word? A. No, sir. 


[122] GEORGE LOZNICKA 
was called as a witness by and on behalf of the General 


Counsel and, having been first duly sworn, was examined 
and testified as follows: 


[123] Direct Examination 

Q. (By Mr. Mattson) Mr. Loznicka, how long had you 
been employed by the Company prior to the strike of 
19672 A. A little over five and a half years. 

I went to work in June of 1961. 

Q. What was your job classification at the time of 
the strike? A. Machinist. 

Q. What was your rate of pay? A. 2.73 an hour. 

Q. Did you honor the strike on March 1, 19672 A, Yes. 

Q. All right, sir. 

After March 1, 1967, did you ever have occasion to 
go back during the course of the strike to the plant? 
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A. Well, I went back to get my money—you know, the 
Friday following, and one other time—I had two days 
coming. 

Q. Now, did you talk to anybody about the work there, 
or the job there? A. I don’t know the date—it was the 
Friday before May 30th. I called Mr. George Peacock 
at his home and asked him, did he reckon he had a job 
down there for me, and he asked me why didn’t I come 
in and talk to himself and Grady Ivey. 

He said that Memorial Day was Tuesday and they 
were taking a holiday Monday, so come in Tuesday after- 
noon, which I [124] did. 

Q. You went to the plant then, on that Tuesday? A. 
Tuesday afternoon, after work. 

Q. And, did you see anybody there, to talk to them? 
A. Well, I went into the machine shop and I found Grady 
Ivey, the foreman there—he was outside, and I asked 
him had George told him I called, and he said yes and 
he took me over to the main office. 

And, Mr. Peacock was busy, someone was in the office, 
and we waited until he was through, and he asked us 
to come in. 

Q. Was that George Peacock? A..Yes, sir, Mr. George 
Peacock. 

Q. All right. 

All right, go ahead. A. I don’t remember just exactly 
what he said to me. He asked me, what could he do for 
me, or something. 

And, I said, well, that I’d called, and I said, ‘I’m 
just like all the rest of them,’’ meaning so many—you 
know—going back to work, and he said he didn’t know 
whether I was like the rest of them or not—you know. 

And, there was some other things said—I don’t re- 
member about—about my health, or something like that 
—you know—how y’all—I don’t think I—I don’t remem- 
ber exactly. 
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So, he said that the day the strike started they began 
their replacement program, and that I’d lost everything 
I’d [125] built up with the Company, that I’d have to— 
I—he said a lot of men had already realized that and were 
back to work with the Company. 

He said I must want to work there, because I was back 
—you know. And so, I was trying to make up my mind 
what I wanted to do. I told him that I’d discussed this 
with my father-in-law, and I heard that if you wanted 
to go back you’d have to go back as a new man, and 
I told him, Mr. Peacock, now—I told him that I was a 
new man where I was working, I might as well come 
back over there and be a new man, because—well—you 
know—like it’d be more money for me. 


Q. More money where? 

At the other—— A. At Florida Machine. 

And, he asked me did I have to give notice and I said 
no, I’d—I didn’t think so because we didn’t have much 
work the time. 

And so, he said—he said they had—he had a place 
for me, and that my rate of pay would be the same as 
it was before the strike. I got a little bit ahead of my- 
self—then, he asked me did I have to give notice, and 
I said no, I didn’t think so, because we weren’t doing 
much, and I would be in in the morning and I’d probably 
be late, because I’d have to go by the other place and 
get my ‘tools. 

So then, he told Grady that when I came in in the 
morning [126] to get me and take me up to Mr. Cline’s 
office and have me fill out a application and be photo- 
graphed. 

And then I went out and they stayed in and discussed 
I don’t know what. 

And, on the way home, I decided I didn’t want to go 
back as a new man, and I called a friend of mine that 
had gone back after the strike and asked him would he 
carry the message to the foreman that I wouldn’t be in, 
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because—you know—I didn’t want to call. I just asked 
him to carry the message for me. 

Q. When you were talking to Mr. Peacock, did he say 
anything concerning the amount of work available in 
the plant at that time? A. Yes, they—he said that they 
had plenty of work and they had a place for me. 

Q. After you went on strike did you ever get a letter 
from the Company? A. No, sir. 

Q. Of any sort, saying that you had been terminated? 
A. No, sir. 

Q. Did you say he spoke something to you about your 
going out on strike or having gone on strike—he said 
something about this to you? A. Well, I just told him 
I went out on strike on my own free well. 

Q. What did he say about this? [127] A. I told him 
that I wouldn’t go across a picket line out there. 

Q. Did he say anything? A. He said—vwell, he said 
he had a lot of men doing it every day, but for himself, 
he couldn’t answer that because he wasn’t under the 
same circumstances J was, meaning, I assume, that he 
‘was a supervisor and I was an employee. 


Mr. Mattson: No further questions. 
Cross-Examination 

Q. (By Mr. Bowden) Mr. Loznicka, I have one or two 
questions. 

As I understand it, when you first decided that you 
wanted to return to work, you called Mr. Peacock at home? 
A. Yes, sir. 

Q. And, he told you to come? 

This was on a Friday and he told you to come in on 
Tuesday? A. I called him on Friday night and he said 
there was—you know—the holiday Monday, would I come 
in Tuesday afternoon after work. 

Q. I see. 
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And, when you came in on Tuesday, then he offered 
you a job at your old rate of pay for the following morn- 
ing? A. That’s right. 

Q. And then, you reached the determination on your 
way home that you would not go in and accept the job? 
[128] Is that right? A. That’s right. 


CARL L. HILLYARD 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
Q. (By Mr. Mattson) Mr. Hillyard, what was your job 
classification and rate of pay at the time of the strike 


in 1967, please? A. I was a welder, 2.62 an hour. 

Q. How long had you been with the Company, ap- 
proximately? A. I was going on two years. 

[129] Q. Did you go out on strike March 1, 19672 A. I 
did. 

Q. Now, after the strike began did you have any oc- 
casion to talk to anybody at the Company, any official 
or supervisor, about returning to work? A. I did. 

I went back, to see about my job. 

Q. When was the first occasion? A. Oh, I guess it 
was about three or four weeks after, I guess—something 
like that. 

Q. Whom did you see? A. Mr. Morgan. 

Q. Is that Mr. Luke Morgan? A. Yes. 

Q. Where did you talk to him? A. Well, I went in to 
see him—I didn’t actually—he wouldn’t talk to me. 


— 298 — 


He talked to Norman Wilcox, told Norman Wilcox 
what he wanted to tell me. 

Q. Who talked to you? A. Norman Wilcox. 

Q. What did Wilcox say? A. Wilcox told me that 
Mr. Morgan said he didn’t have nothing for me right 
then. 

Q. Did Morgan talk to you at all himself on that oc- 
casion? [130] A. No, sir, we was setting (sic) there at 
the desk and Norman Wilcox told me what he had to say. 

See, he was out in the plant—Norman went out there 
and told him that I was there, and there was another 
boy in there applying for a job. 

Q. A new applicant? A. Yes, sir. 

And, he come back in the office there, and Mr. Morgan 
come in and sat at his desk, and Norman told me that 
they didn’t have nothing for me right then. 

And, I went on out and I went over to the place over 
there and got a cup of coffee, and messed around a little 


bit, and I seen this other boy coming out over there, 
over to the personnel office, and I asked him, I said, ‘‘Did 
they hire you?’’ 

And, he said yes. 

So, evidently there must of been—they must have had 
@ opening. 


Mr. Bowden: I am going to object to this. 


Q. (By Mr. Mattson) Did you talk to this other em- 
ployee? A. Yes, sir, I talked to him. 

Q. Did he say what he was applying for? A. Welder. 

I asked him. 

Q. So, what did you do then? 

Did you leave? [131] A. Yes. 

Q. When you first went in, though, did you let Luke 
Morgan or Wilcox know that you were there to look for 
a job? A. I did. 
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They knew I was there for it, because I’d done called. 

I went back two or three times after that, too, 

Q. What happened on the next occasion that you went 
back? A. Well, he told me that I’d have to fill out an 
application, and I’d have to start as @ new man. 


Trial Examiner: Who told you this? 
The Witness: Mr. Morgan. 


Q. (By Mr. Mattson) You saw Mr. Morgan the second 
time? A. Yes. 

Q. How long after the first time was this, about? 
A. Oh, I guess a couple of weeks. 

So, I went ahead and filled out the application, and 
everything, and took it back to him. 

And, he looked it over and kept it and said he’d give 
me a call whenever they got an opening. So, I waited 
a while, and he didn’t call, so I went back again. 

And, he told me, he says—talked to me for a while, 
and then he took me over to the main office. He said, 
‘Let me see if your job’s still open.’?” 

He took me over to the main office and went in there 
and talked to somebody—I don’t know who he talked 
to—I didn’t [132] see who he was talking to. 

He come back out and he told me to report for work 
Monday morning. He asked me—I asked him—if I’q 
have to start as a new man and he said, ‘‘Yes.?? 

I said, ‘‘Well, all right.” And, I said, ‘‘Will I get 
the same pay?”’ 

He said, ‘‘I don’t know.?? 

And I said, ‘Well, what you mean, you don’t know??? 

He said, ‘‘I just don’t know right yet.?? 

And I said, ‘‘Well, you ought to know.’? 

And he said, ‘Well, I don’t know whether you can 
do the work, yet, or not.?? He said, “If you can do the 
work, you’ll get the same pay.’ 

And I said, ‘Well, you ought to know.”? 
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Q. Who is this talking—Luke Morgan? A. Mr. Morgan. 

I told him, in—well, I said, ‘‘You ought to know 
whether I can do the work or not.’’ 

Q. Do you recall about what month this was? 

Was it before the strike was over, or after? A. It was 
after, because I don’t believe they was walking the 
picket line. 

Q. On this last occasion, you are talking about? A. 
The last occasion. 

Q. What happened then? 

[133] Did you go back to work? A. No, I didn’t go back. 

He couldn’t tell me how much I was going to make, 
I wasn’t going to go back. It might be like some of 
them other guys, hired in at $1.60—— 


Mr. Bowden: Your Honor, I am going to move to 
strike that. 


Mr. Mattson: I think it is relevant. 
Trial Examiner: The testimony may stand. 


Q. (By Mr. Mattson) Since that date, you have never 
gotten a letter from the Company? A. No, sir, I haven’t 
gotten nothing from them. 


Trial Examiner: I might say, Mr. Bowden, that I am 
not striking the testimony, whether technically correct 
or not, but I can assure you that I am not going to give 
weight to a witness’ thoughts about something. 


Mr. Bowden: It is clearly hearsay, if somebody—— 


Trial Examiner: I am not going to give weight to this 
testimony, but I see no need to interrupt testimony. 

We do not have a jury. I hope you can trust me to 
differentiate what is evidence and what is opinion. 


Mr. Bowden: I think we would be remiss, though, if 
the record did not show—if the record just shows that 
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we sat here during that type of testimony and did not 
raise an objection. 
[134] Trial Examiner: I understand, Mr. Bowden. 

You can make your objection. I will probably overrule 
most of the time for that reason. 

Mr. Mattson: I have no further questions of this wit- 
ness. 

Cross-Examination 

Q. (By Mr. Bowden) Mr. Hillyard, will you fix this date 
when you had your last conversation with Mr. Morgan a 
little better than you have, in which he told you to report 
for work on Monday? 

When was this? A. Well, I tell you actually, because I 
didn’t keep up with the dates. 

Q. Well, what month was it? A. Well, let’s see. 


(Pause.) 
Might have been around in May. 


Q. Well, how do yon fix it in May? 

I asked you, wasn’t it in fact possibly the later part 
of July or early August? A. It could of been. 

Like I said, I didn’t keep up with the dates on when 
I went in there. 


Trial Examiner: Well, Mr. Hillyard, you testified that 
this last conversation you had with Mr. Morgan, when you 
were [135] offered a job as a new employee, occurred after 
the picketing stopped? 

The Witness: Yes, sir, it did. 

Trial Examiner: So, this would be, I presume, after 
July 92 

Mr. Mattson: After July 9, the picketing ceased, that is 
correct. 

The Witness: It could of been. 
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Q. (By Mr. Bowden) Well, if I tell you that our rec- 
ords indicate that you talked to Mr. Morgan on July 26, 
would you accept that date—1967? A. July 26? 

Q. Yes. A. It could of been. 

I talked to him four or five different times. 

Q. Well, I am talking about the last time. A. Well, it 
could of been. 


Q. As I understand it, you talked to him before the 
strike was over and after the strike was over. 

Is that correct? A. I did. 

Q. Now, when he told you report for work on the fol- 
lowing Monday morning, was that as a welder? A. Yes, 
sir. 


Q. And, you say he told you at that time that he did 
not [136] know what your rate was going to be? A. 
That’s right. 

I asked him if my pay would be the same and he said 
he couldn’t tell me—he didn’t know. 


Q. Well, did he have any conversation with you as to 
whether or not you might be placed on a better paying 
job than you had? A. No, sir. 


Q. Did—do you recall any conversation of that type? 
A. No, sir. 

They needed setup men then, but I didn’t know how to 
do that, so naturally I couldn’t accept that. 


Q. You do not know whether that is a better paying job 
than a welder—— A. Yes, sir, it is. 


Q. You do not know whether he was considering you 
for a setup man, and that was what he was talking about? 
A. I knew he didn’t, because he knew I couldn’t do it. 


Q. Well, you knew you could not do it, then? A. I knew 
it and he knew it. 


Q. All right. 
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Now, when yon left there, then, did you tell him at that 
time that you would not be there Monday, or did you make 
this decision not to be there Monday after you left there? 
A. Well, after he told me that he didn’t know what my 
pay [137] would be, I didn’t tell him I would, I didn’t 
say I wouldn’t. 

I just said—I just said like this, when I left, “Well, 
I'll see you.” 

Q. Yes. 

And, you have never been back since then? A. Yes, I 
believe I have. 

Q. All right. 

Now, when was this? A. It was a couple weeks after 
this. 

Q. All right, sir. 

What was your purpose for going back? A. But, I 
didn’t go back. 

Q. You did not see him? A. I don’t recall whether I 
did or not. 

I believe he was gone to lunch and I was on my lunch 
hour, too, and I didn’t have time to wait for him, so I 
went on back to work. 


Q. You do not contend, do you, that you were up there 
at the time—had made an application at that time, do 
you? A. Well, I only filled out one application. 


Q. Did you receive a letter that you had been replaced 
on your job? A. I believe I did. 


Q. And, was this before you went in to see him the first 
time? [138] A. Now, that I couldn’t tell you. 

Q. Have you ever done any kind of work other than 
weld? A. Yes. 

Q. I mean, at the Company out there? A. Oh, at that 
Company? 


Q. Yes. A. No, sir. 


Q. That is the only job you have ever held? A. That 
is the onlyest (sic) one. 


FRANK N. SCANTLING, SR. 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


[139] Direct Examination 
Q. (By Mr. Mattson) How long were you employed by 


Florida Machine and Foundry Company prior to the 
strike, Mr. Scantling? A. Prior to the strike? A. Yes. 


Q. Yes. A. Approximately three and a half years. 


Q. What job did you hold prior to the strike? A. 
Welder’s helper. 
Q. What rate of pay? A. 1.74 an hour. 


Q. Did you go out on strike March 1, 19672 A. Yes, I 
did. 


Q. After the commencement of the strike, after you 
went out, did you have any occasion to contact any Com- 
pany official or supervisor about returning to work? A. 
Yes, I did, on approximately—it was around the 27th of 
March, I think it was. 

A group—three of us, to be exact, went into the person- 
nel office—went into the foundry, to the personnel office— 
July the 26th—around July the 26th, to apply for my job. 
That’s when I went to apply for the job. The time I was 
thinking about was about vacation pay. 


Q. At the time the strike ceased? A. This was after the 
strike, when I went to apply for my [140] job. 
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Q. Did you have any discussions with anyone at the 
plant about your job before that, though? A. No more 
than when I went to pick up my last check, I talked to 
George Peacock on the gate, and he told me I’d been ter- 
minated, my position has been filled. 

Q. Now, do you recall how long after the strike started 
that that took place? A. That took place two weeks after 
the strike, when I picked up my check. 

Q. Had you been to the plant before that for any other 
checks? A. Yes, sir, I did for my vacation pay. 

I went back for my vacation pay when I heard they 
were giving out vacation checks. 

Q. How long after the strike was that? A. I think this 
was about the third week of the strike—second or third 
week of the strike. 


Q. Now, was anything said at that time about your job? 
A. Yes. 
Q. What? A. Not about the job, but about my vacation 


pay, there was something said. 

Q. Well, what was said about that? A. Well, upon en- 
tering the plant, we went into the [141] warehouse, the 
personnel area, and—there was three of us—we went up- 
stairs and there was this lady who was in the office, secre- 
tary, I presume, and we told her we was in for our vaca- 
tion checks. 

So, she said, ‘‘Do you want employment??? 

I said, ‘‘No, we don’t want employment because we left 
out here on strike.’’ 

So, undoubtedly she must have panicked or something, 
because she ran down stairs—ran into the main Office, and 
about two minutes later, about five officials came running 
out of the office back into the warehouse area where we 
was. 

Q. You said, ‘we.’ 

There were others—— A. There was three of us. 
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Q. Who was there? A. Lephus Felton and Bobby 
Mungin. 

And, upon the return, we was upstairs in the personnel 
office, and Cline came in, he said, ‘‘Y’all come on down- 
stairs—y’all come on downstairs. You ain’t got no busi- 
ness upstairs.”’ 

So, I in return said, ‘‘“We came to pick up our vacation 
checks up there.’’ 

He said, ‘‘You should have waited outside the gate.’’ 

I said, ‘‘Everybody else been coming inside.” 

So, he started up the steps and he was using some pro- 
fane language, along with this other fellow who—I don’t 
know his [142] name, but he came in after the strike. He 
used to drive a red truck. He was carrying a pistol on his 
side and he kept—you know—going for his pistol, like— 
you know—he wanted to do something with it. 

So, we came downstairs and George Peacock—Mr. Pea- 
cock, he said, ‘“You know, Scantling,”’ he said, ‘‘Y’all 
come down and have a seat over here.”’ 

And so, in the process of that, saying a few words— 
all of us was saying a few words to Cline, because he was 
making a lot of commotion, as though we came in to do 
some destructive work in the plant, or something, but we 
only came in, to receive our vacation pay. Mr. George Pea- 
cock had us sit on the side—a small bench away from the 
personnel office out in the open there, and he told us to 
wait there, that he’d come back. 

But, I didn’t have time to wait, because I’d got a mes- 
sage from the gate that my father was seriously ill, and 
I had to leave right away. I returned later to pick up my 
vacation pay, which I didn’t get. 

Q. Did they tell you why you did not get it? A. Well, 
he say—it didn’t make much sense what he said when I 
came back to pick up my pay at the gate, because he said, 
“‘Scantling’’—he had a small piece of paper, and on this 
paper, I guess—looked like he was reading from the paper 
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—he said, ‘‘Your job has been replaced. Your job has been 
replaced and [143] you have been terminated.”’ 

And, I said, ‘‘Well, what about my vacation pay?’ 

He said, ‘‘You won’t receive vacation pay, because you 
came here at the wrong month.’’ 

And I said, ‘“‘But, I came—when I came—employment 
in—on July 17, 1963, the next year I got my vacation 
check.”’ 

He say, ‘‘That’s because you came before September 
the 1st.’’ 

I got a vacation check the next year, so that’s why I 
couldn’t understand why I didn’t get one when I went on 
strike, because I came before September 1st, and they say 
the only way you get a vacation check is when you come 
before September ist, and after the strike I’d get a vaca- 
tion check because I came after September 1st—that I 
didn’t understand. 

Q. Did they tell you whether you would have gotten a 
check if you were not on strike? A. No, he didn’t indicate 
that. 

He didn’t indicate anything else—that I’d ever get it. 

Q. You never did receive that vacation check? A. I 
never did receive that vacation check. 

Q. Did you get a letter from the Company saying you 

- were terminated? A. Yes, I did, about three weeks after 
the strike, on March 17. 


[144] Cross-Examination 


Q. (By Mr. Bowden) Let me ask you, you had started 
talking about a date in July, and then you jumped back 
and started talking about a date in March, which was 
right after the strike. 

What happened on July 27, I think you said? A. Well, 
he first asked me did I go back to apply for my job, and 
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I got confused with the time I went back for my vacation 
check, because he asked me was anything said, and I was 
thinking about the time I went back for the vacation 
check, but I went back to apply for my job after the 
strike, about a couple of weeks after the strike, which I 
found out after the strike that you had to apply back— 
before you could go back and apply for your job, in order 
to be axcept (sic) whenever the union comes back in. 

Q. Well, listen, you lost me somewhere. 

As I understand it, you went back one time and got your 
pay that was due you after you went on strike? A. Right. 

Q. And, Mr. Peacock paid you off at the gate at that 
time, didn’t he? A. Right. 

Q. Then, you went back there later with two other boys, 
and you went up to see about your vacation pay? A. That 
was the third week, they was paying out the vacation 
checks. 

[145] Q. So, that is the time you had to leave, you said, 
because your father got ill real quick—— A. Yes. 

Q. ——or suddenly, and then you left and you came 
back later and talked to Mr. Peacock again? A. The same 
day. 


Q. The same day? A. Same day. 


Q. Then, you got into this discussion as to whether you 
were qualified or not? A. Yes. 


Q. Now, when was it? 

We have no record of your reapplying for your job? 
When was it that you reapplied for your job? A.I applied 
for my job in July, around the 26th or 27 of July. 

But, I’d met—is it all right if I call the name—when I 
met these two fellows, Lephus Felton and Bobby Mungin 
again on the street, and they was telling me about you 
had to go back and apply for your job in order to be ac- 
cept when the union go back in. 


— 309 — 


We was in the car, Bobby Mungin’s car, and they waited 
for me outside and I went inside the personnel office, and 
I met Mr. Cline coming down the steps and I asked—I 
approached him—I say, ‘‘I’d like to come back and apply 
for a job.’’ 

[146] And he say—it was close to noontime—“Sorry, we 
don’t have any openings.” 

And, before I could say anything else, he’d walked on 
into the office. I didn’t get a chance to make myself clear 
as to whether I was coming back as a new man or not, 
but he didn’t give me a chance anyway, he just said, 
“Sorry, we don’t have any openings,” and he walked on 
into the office. 

Q. And, you never went in and had any further dis- 
cussion with him, or anything? A. Well, when he cut me 
off like that, say there’s no openings—— 

Q. As a mater of fact, didn’t you ask him at that time 
about you vacation pay again? A. No, I didn’t. 

Q. You did not mention vacation pay to him—— A, 
Not when I went back for my job. 

That was during the strike. 

Q. I know that you mentioned during the strike you 
talked to Peacock, but as a matter of fact, didn’t you go 
back and talk to Mr. Cline at one time, possibly in July, 
about your vacation pay? A. No, I didn’t. 

Q. You did not do that? A. No, I didn’t not my vaca- 
tion pay, I didn’t. 

T only went back one time in July and that was to talk 
[147] about my job, that’s all. 

Q. And, you just mentioned that to him in passing? A. 
I was going to the personnel office and he was coming 
down, just around noontime—I guess he was going to 
lunch. 

He just said, ‘‘I’m sorry, we don’t have any openings,” 
and he went on into the office. 
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Q. What did you do then? 
Did you turn around and leave? A. Yes, that was the 
only thing I could do, I could see to do. I just left. 


Q. Were these other two boys with you in July when 
you went back up there? A. Yes, they was with me. 

They didn’t go in the plant. They waited for me in the 
car. 


Q. Waited for you in the car? A. Yes, they did. 

Q. So, they would not know what happened inside? A. 
No, they wouldn’t. 

Q. Is that what you are telling us? A. Yes. 


[148] ROY MOBLEY 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 


Q. (By Mr. Mattson) Mr. Mobley, how long were you 
employed by Florida Machine and Foundry? A. Approxi- 
mately 18 years. 


Q. What was your job classification and pay rate prior 
to the strike in 1967? A. I was a molder’s helper, getting 
1.74 an hour. 


Q. Did you go on strike, March 1, 1967? A. I did. 


Q. After that, did you have occasion to go back to the 
plant for any reason, for a check or anything? A. No more 
than to pick up my pay check. 
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Q. How long after the strike started was this? [149] 
A. Well, I got one the Friday after the strike and the next 
Friday, the second Friday—the first and second Friday 
after the strike. 


Q. Now, on that first Friday when you went back, what 
check did you pick up? A. I picked up my regular weekly 
wages check. 

Q. Did you have any other check coming? A. I had a 
couple of these—plus the credit union check. 


Q. From whom did you pick this up? A. Mr. Rhoden— 
Frazier Rhoden. 


Q. Did you make any inquiry about your vacation 
check? A. No, not then. 
Later, I did. 


Q. How much later? A. About three weeks later. 


Q. What was this inquiry you made? A. Well, I went 
and axed him, after I found out they was giving out va- 
cation pay—I went to Mr. George Peacocks (sic) and I 
axed him about my vacation, so he told me that I would 
receive it in the mail that week. 

So, I went on home. Sure enough, I got a letter in the 
mail, but it was a letter that I was determinated (sic). 
So, that was on a Friday, when I got the letter, so that 
next week, I didn’t go and talk with him personally—I 
got on the phone and I called him and axed him about my 
vacation. 


[150] Q. Whom did you call? A. Mr. George Peacocks. 


Q. Yes. A. So, he told me, he say, ‘‘Wait just a min- 
ute,’’ he say, ‘‘I will check.’? 

So, he went and he checked, and he come back, and so, 
he told me, he say, ‘‘Roy,”? he say, ‘‘Where you was off, 
you was laid off 95 days’"—I think they had a layoff in 
’60 or ’61—he say, ‘‘You was off 95 days,”’ he say, ‘“‘and 
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you not eligible for your vacation pay, and you on strike,’’ 
he say, ‘‘But if you had been in the plant working, you’d 
been eligible for it,’? which I’d—I was eligible for it— 
I’d been getting it all the time before. 

But after I went out on strike, I wasn’t eligible for it. 


Q. Did you ever get that vacation check after that? 
A. No, I didn’t. 


Q. Now, after the termination letter from the Com- 
pany—did ever send you a letter calling you back to 
work? A. No, they didn’t. 


Mr. Mattson: No further questions. 
Cross-Examination 
Q. (By Mr. Bowden) Will you answer this, Mr. Wit- 
ness? 


Do you know whether any other strikers received their 
vacation pay or not? [151] A. Sure, my brother. 


Q. Was he a striker? A. Yes. 
Q. And, he got his vacation pay? A. Yes. 


Q. Do you know of any others, other than him? A. 
That’s the onliest one I ever talked with. 


Q. I see. 

So, I understand from your testimony, you never have 
applied for your job back out there? A. Sure, after— 
after the strike was over, I went back. 


Q. With whom did you talk? A. I went to Mr. Cline— 
I guess that’s the personnel man. 
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[152] EDWAED JACKSON 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly Sworn, was examined 
and testified as follows: 


Trial Examiner: Your name is Edward Jackson? 
The Witness: Edward Jackson. 


[155] Cross-Examination 


Q. (By Mr. Bowden) Let me get something straight in 
my mind. 

You said you went up and asked Mr. Cline for your 
job back because you were directed to do this at the 
union hall? A. Well, no officials told me that. Some of 
the other employees had been—and they told me—see, I 
was getting work at the waterfront, and I met some of 
them up there, and they told me I’d have to go down 
there, that they would take an application, that they were 
told [156] they’d have to go back and apply for their 
old jobs. 

Q. All right. Was the picket line up at this time? A. 
It was up. 

Q. And, you were told then at the union hall to go 
through the picket line and go up and apply for your 
job while the strike was on? Is that correct? A. That’s 
right. 


[159] Q. Now, as I understand it, if it had not been for 
the fact that you were going back as a new employee, 
you were up there with the intention of going to work 
that day? A. Not necessarily so. I wouldn’t of went to 
work anyway. 

Q. You would not have? A. I wouldn’t of went to 
work anyway. 
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Q. Well, what was the purpose of your being up there 
and asking for your job? A. The purpose of getting on 
record that I went to see about a job, in case of if the— 
before they stopped. In other words, before the union 
was over—the purpose was if—if that—if we win out and 
the Company sign a contract, that I would have my name 
up there to be able to get my job back, that I went there 
and applied for it. 

Q. Well, as I understand it, then, what you are telling 
me is that when you went up there applying for a job, 
you had no serious intention of going to work at all at 
that time? A. No, I didn’t, not long as they was walking 
the picket line, I didn’t. 

Q. Then, after the picket line was over, you never re- 
applied? A. I never reapplied. 


[160] JOHNNIE SNEAD 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) How long did you work at Florida 
Machine and Foundry Company prior to the strike in 
1967? A. 12 years. 

Q. What was your job classification and pay rate at the 
time of the strike? A. Bridge crane operator, 2.01 per 
hour. 

Q. Did you go out on strike the first day, March 1? 
[161] A. I did. 

Q. After March 1, did you have any occasion to go 
back to the plant to see about work? A. I did. 


— 315 — 


Q. About how many days after March 1, approximately? 
A. Approximately nine—I don’t know what day it was, 
but it seemed to me it must have been the 10th. It was a 
Monday morning—I count nine. 

Q. To whom did you go and talk, then? A. Mr. George 
Peacock. 

Q. Will you state what happened when you went to the 
plant on that occasion. 

What was said? A. I went in that morning; I had my 
lunch and everything, with the intent to go to work. 

This was during the strike, while the strike was going 
on. And, I spoke to Mr. George, told him I came to 
work—— 

Q. Mr. George Peacock? A. Mr. George Peacock. 

And, Mr. George told me to wait a minute. He in turn 
went in the main office, where he stayed about 45 minutes 
—something like that, and I waited on him. 

On his return, he told me I had been replaced. And, I 


said, ‘‘I’ll be damned, after 12 years?” 
And he said, ‘‘That’s the way it goes.” 
[162] So—— 


(Pause.) 

Q. Did he say that you could go to work or not? A. He 
told me I could go upstairs and put in an application and 
start over as a new man. 

And, this is where I said, ‘‘I’ll be damned.’? 

Q. I see. A. Because I couldn’t see that. 

Q. Was anyone else in the area, or did anyone else 
come up to the area about this time? A. Well, it was in 
the time clock area, and there was quite a few people 
there. 

Well, Mr. Rhoden and quite a few people there, because 
a lot of people were saying, ‘“Well, we’re glad to see you 
back—come to work,” and just a number of people 
that I knew said they was glad to see me coming back to 
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work, with the idea that I was gonna be accepted back 
to work. 

Q. Did you hear any conversation about your crane—or, 
the crane? A. Well, during the time that Mr. George 
said I was replaced, I told him, ‘Well, what about my 
checks?”? 

I gave him an indication that I wasn’t going to accept 
the job as a new man, and I said, ‘‘Well, what about my 
checks?’’? because I hadn’t been down there. I was due 
three checks. 

And, he went in the main office to get them. He said, 
[163] ‘‘Oh.’? He went in the main office to get them, and 
that time, James Mulloy came up, at this particular time, 
and he axed Mr. George, he say, well, he spoke to me—he 
say, ‘*You back?’’ 

And, I said, ‘Yeah, this is—’’ well, Mr. George was in 
the office to get my check, and he say, ‘“You back?’ he 
say, ‘‘I’m glad to see you,’’ and this dawned on me, be- 
cause there’s no love between me and Mulloy. 

So, I’m assuming that he was talking about—— 


Trial Examiner: Let’s do not have your assumptions. 
What was said? 


Q. (By Mr. Mattson) Did he say anything to you—any- 
thing about the crane? 


Mr. Bowden: This is two employees talking? Is that 
right? 


The Witness: Right. 


Mr. Bowden: I am going to object to any conversation 
between two employees. 


Mr. Mattson: I think it is background. 


Trial Examiner: The objection is overruled. He may 
continue. 
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The Witness: Well, he axed me was I back to work, so 
I said, “Yeah”—I said, “No.” 

I said, ‘‘He wants me to start back as a new man,’’ and 
I said, ‘‘I’ll be damned if I'll start back as a new man. 
I'll root like a damned hog before I’ll start back as a new 
man.’’ 

[164] So, when he done—when he came back—when 
Mr. George came out with my checks, he said to Mr. 
George, he said, ‘‘Well, whose gonna run the crane?”’ 

Mr. George told him, ‘‘Just a minute’’. 

So, Mr. George give me my checks and I went on out 
the back, started out through the back going towards 
home, which I always do, and Mr. Rhoden, he axed me, 
he say, ‘‘What happened?’’ 

And I said, ‘‘They wanted me to start back as a new 
man.”’ 

He shook his head in dismays (sic). I think a lot of 
people was—— 


Mr. Bowden: Your Honor, I am going to object to this, 
“‘he thinks”, and ‘‘a lot of people’? and that type—— 


Q. (By Mr. Mattson) Just say what you saw or heard. 
A. Well, anyway, he shook his head—I know he shook his 
head, because I got two eyes, and I could see he shook his 
head. 

And, he shook his head and I walked on through the 
plant, going home. 


Q. Did you see your crane, by any chance? A. The 
crane was parked—there was nobody in it. 


Trial Examiner: What time of day was this? 


The Witness: This was early in the morning, starting 
time because I had every intention of starting to work. 
I was there at 7:30, because I got a ride with some 
[165] friends of mine that was working—wasn’t on strike. 
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Q. (By Mr. Mattson) Did you ever get a letter from 
the Company—a letter of termination? A. I got a letter 
on the 16th. 


Q. Was this after or before—— A. This was after—I 
have the letter here. 


Q. This was after your talk with—— A. After talking 
with Mr. George. 

Q. Did Mr. Peacock give you your vacation check? A. 
No, he didn’t. 

Q. Did he say why? A. After I went back—I had to go 
back several times about something that didn’t have any- 
thing to do with this—the strike or anything. 

But, I went back to get my retirement check, which was 
$619 and something cents for the 12 years, and Mr. George 
said, ‘‘Well, you’re due a vacation check, don’t you?’’ 

I said, ‘‘I don’t know. Seemingly, I don’t’’. 

So, he say, ‘‘We’ll check.’? And, he went up to check, 
and he say, ‘‘No, your anniversary date didn’t come in 
right.’’ 

This is the procedure—I think—goes with the Company, 
which I know about. They say that you’ll have to take the 
day you come—you know—like we usually vacation July 
the 4th, and if you didn’t come in prior to July—you know 
—July 4th, you didn’t get a vacation—something like 
that. [166] And, he said, ‘‘Well, you came—”’ like for in- 
stance if he would of came in in March, which I think 
I came in in April—something like that—if I would of 
came in in March I would of been entitled to a vacation. 

Q. If you had been working in March? A. Right. 


Q. How about your retirement? 

Did you get notice from the Company to pick up your 
retirement check? A. The personnel man—he called me. 

Q. He said they were giving you a retirement check? 
A. Right. 

We talked—Mr. Peacocks and I—we talked informal 
about this, which I knew about, and I seen—axed him, 
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would he think I would get it, and he told me he didn’t 
know. 

So, he had—I imagine he had—well, he had the man 
to call me, one of them—the men—office personnel, that 
called me and told me I could come down and pick it up, 
and this I did. 

Q. During your work with the Company prior to the 
strike, did you make contributions to this retirement fund, 
from your pay? A. Well, it’s my understanding that after 
a person worked there, the insurance—after five years, you 
are automatically getting this insurance for retirement. 


[167] Cross-Examination 


Q. (By Mr. Bowden) How do you account—or, how do 
you fix the date—we have no record of your reapplying 
for a job, so I am trying to arrive at how you arrived at 
the date that you went back to the plant. 

Is this just an estimate or a guess on your part? A. No, 
I’m counting back from the time I received the letter. I 
received the letter on the 16th. 

Q. And, when you say, ‘‘counting back,’? what do you 
mean? A. Counting back from the 16th. 

Well, we—my wife and I—now, when you go to talking 
about dates, now, how many times do you write down what 
happened—something like this? 

Now, I don’t have—— 


Trial Examiner: Now, Mr. Snead, you said you got a 
letter about the 16th or 17th? 


The Witness: The 16th. 


(168] Trial Examiner: Some time before that you went 
to the plant and asked for your job? 


The Witness: I have the letter here—the 16th. 
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Trial Examiner: All right. 
Now, going back to the date you say you applied for 
your job, you applied for your job before the 16th? 


The Witness: Right. 


[170] SYLVESTER GILLYARD 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Mr. Gillyard, how long did you 
work [171] for Florida Machine and Foundry Company 
prior to the strike? A. Almost four years. Going on 
four years. 

Q. What job classification did you have? A. I mostly— 
mostly just work on the table—I run the roller blaster 
sometime and I grind some time and finish—clean casting. 

Q. Do you recall your rate of pay at the time of the 
strike? A. $1.74 an hour. 

Q. There was a National Labor Relations Board elec- 
tion back in 1966, involving the Steelworkers. 

Now, Mr. Gillyard, were you employed at the plant at 
that time? A. Yes, sir, I was. 


Q. Do you recall whether any foreman or supervisors 
spoke to you about union matters at that time? A. Well, 
yes, I remember. 

Q. Who? A. That was Wesley Summers. 

Q. Anyone else? A. Sandy Jenkins—whatever his name 
is—he was the foreman of the yard. 
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Q. Is that Sandy Jamison? A. Jamison, yes, sir,— 

(Pause.) 

[172] —Mr. George Peacocks, Thomas Peacocks—— 

Q. I am limiting my question to one conversation that 
you mentioned about Sandy Jamison. A. Yes. 

Q. About when did he talk to you, before the election? 
A. That was—that was before I was interviewed by Mr. 
Peacocks. 

Q. Was it before the election? A. Yes, way before the 
election? 

Q. Was it a week, or a month, would you say? A. Oh, 
about a month. 

Q. Where did he talk to you? A. In the break area, 
by the time clock. 

Q. Was anybody else present—any other employee 
when he spoke to you? A. MacArthur Jackson—he was 
there; Willie Felton, he was there; and a few others. 

Q. Did he come out to talk to you, or did he get you 
together, or what? A. No, he didn’t call us together. 

He overheard me say something about the union. He 
heard me say it, and he say we should be ashamed of 
ourself for what we were trying to do, and I axed him 
what to be ashamed about. 

I say, “‘You been here forty years dragging your ass. 
I [173] ain’t gonna be here no forty years’"—just like 
that. 

Q. What did he say? A. He say Mr. George gonna put 
a fence all around that place. 

Q. What? A. Put a fence all around that place. 


Mr. Bowden: Who was this speaking to him? 


The Witness: Mr. Sandy Jankins—whatever his name 
is. 


— 322 — 


Trial Examiner: Who is he? 


The Witness: He’s the foreman of the yard. I guess 
he’s still the foreman—I don’t know. 
I don’t know whether he’s still there or not. 


Q. (By Mr. Mattson) He was the foreman there at that 
time, then? A. He was then. 

I don’t know whether he is now or not. 

Q. Did he say anything else to them—to you—at that 
time? A. No, it was 12:30 then, time to go back to work. 

So, we just walked on our way. 

Q. Do you recall whether he said anything about con- 
tracts? A. He said Mr. Russell wasn’t gonna sign no con- 
tracts, he said, ‘‘There ain’t gonna be no union there.?? 

Q. Did he say this to you? A. He say that directly to 
me, standing beside the white [174] men’s restroom, go- 
ing back to my job. That’s where he told me that at. 


Q. Were there any other employees around you at this 
time? A. MacArthur Jackson. 
He and I worked in the same area. 


Cross Examination 


Q. (By Mr. Bowden) You mentioned—I thought you 
mentioned people other than Sandy Jamison. 

Has all of your testimony been about Sandy Jamison? 
A. That’s all he axed me about. 

Q. I see. 

Did you work directly under Sandy Jamison? A. No 
kind of way. 

He be on the yard, I work inside. 

Q. And, you say he is a foreman? A. That what he 
called hisself—that what he say he is. 

Q. He works—— A. Over at the yard—he got a yard 
crew—— 
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Q. He has a yard crew? 
Is that right? A. That’s right. 


[175] ERNEST JENKINS 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly Sworn, was examined 
and testified as follows: 


[176] Direct Examination 

Q. (By Mr. Mattson) How long were you employed, Mr. 
Jenkins, by Florida Machine & Foundry Company prior 
to the strike of 1967? A. A year and six months. 

Trial Examiner: Is Mr. Jenkins going to testify —— 

Mr. Mattson: Not on 1958—pre-election. 

Trial Examiner: All right. 

Mr. Mattson: I beg your pardon, Your Honor. 

I did not realize that I was breaching a statement of 
yours. If I did, it was inadvertent. 

I believe I was—I had brought up a new name or a new 
situation. 

Trial Examiner: Well, if this has to do with the matters 
before bargaining began? 

Mr. Mattson: This is now on the strike—— 


Trial Examiner: On the strike? 


Mr. Mattson: ——applications. 


Q. (By Mr. Mattson) What was your job classification 
and pay rate before the strike? A. I was a molder’s helper, 
$1.69 an hour. 
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[177] Q. (By Mr. Mattson) Did you go out on strike on 
March 1, 1967? A. That’s right. 


Q. After that, did you have any occasion to go back to 
the plant, to seek employment? A. I went before the strike 
was over. 


Q. Before the strike was over? A. Yes. 

Q. Do you recall about how long after the strike started 
that this would have been? A. About four weeks. 

Q. Whom did you see? A. Mr. George Peacock. 

Q. Where did you see him? A. In the personnel office. 


Q. Was anyone else there at the time? A. Not in the 
area we was in. 

We was in the office and he was sitting down in the of- 
fice when I walked in. 


Q. Were any other employees or strikers with you at 
the [178] time? A. No, sir. 


Q. What did you tell him? A. I axed him could I get 


my job back, and he told me I’d have to start over as a 
new man, but he didn’t need nobody right now. 
He say he would call me when he needed me. 


Q. Did he say anything about the rate of pay or any- 
thing? A. No. 

Q. Did you sign any paper for him? A. No, sir. 

Q. After that, did you ever make another application for 
work? A. No, sir. 


Mr. Mattson: No further questions. 


Cross-Examination 


Q. (By Mr. Bowden) Prior to the time you went up to 
talk to Mr. Peacock, had you received a paper saying that 
you had been replaced? A. No, I received one after. 


Q. What? A. I received one after he told me. 
Q. How long after this? A. About three weeks, 
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Q. About three weeks? [179] A. Yes. 

Q. When did you say you were up to see him? A. About 
three weeks—about four weeks after the strike started. 

Q. After the strike was over or commenced, did you 
say? A. Started—about four weeks. 

Q. All right. 

Four weeks after the strike? A. That’s right. 

Q. All right. 

Did he tell you at that time that you had been replaced? 
A. At that time I went back in, no. 

Q. He did not? A. No. 


J. E. SARRELLS 
was called as a witness by and on behalf of the General 
[180] Counsel and, having been first duly SWOrn, was ex- 


amined and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Mr. Sarrells, how long were you 
employed by Florida Machine & Foundry prior to the 
strike? A. 18 years and four days. 

Q. What was your job classification and pay rate before 
the strike? A. Setup—I made 2.72 an hour—or 2.73, I be- 
lieve it was. 

Q. Now, did you honor the strike on March 1, 1967? A. 
Yes, I did. 

Q. After that date, did there come a time when you 
went back to seek a job? A. I did. 

Q. About how long after March 1, 19672 A. Two weeks, 
to the day. 
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[177] Q. (By Mr. Mattson) Did you go out on strike on 
March 1, 1967? A. That’s right. 

Q. After that, did you have any occasion to go back to 
the plant, to seek employment? A. I went before the strike 
was over. 

Q. Before the strike was over? A. Yes. 

Q. Do you recall about how long after the strike started 
that this would have been? A. About four weeks. 

Q. Whom did you see? A. Mr. George Peacock. 

Q. Where did you see him? A. In the personnel office. 

Q. Was anyone else there at the time? A. Not in the 
area we was in. 

We was in the office and he was sitting down in the of- 
fice when I walked in. 

Q. Were any other employees or strikers with you at 
the [178] time? A. No, sir. 


Q. What did you tell him? A. I axed him could I get 


my job back, and he told me I’d have to start over as a 
new man, but he didn’t need nobody right now. 
He say he would call me when he needed me. 


Q. Did he say anything about the rate of pay or any- 
thing? A. No. 

Q. Did you sign any paper for him? A. No, sir. 

Q. After that, did you ever make another application for 
work? A. No, sir. 


Mr. Mattson: No further questions. 


Cross-Examination 


Q. (By Mr. Bowden) Prior to the time you went up to 
talk to Mr. Peacock, had you received a paper saying that 
you had been replaced? A. No, I received one after. 


Q. What? A. I received one after he told me. 
Q. How long after this? A. About three weeks, 
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Q. About three weeks? [179] A. Yes. 

Q. When did you say you were up to see him? A. About 
three weeks—about four weeks after the strike started. 

Q. After the strike was over or commenced, did you 
say? A. Started—about four weeks. 

Q. All right. 

Four weeks after the strike? A. That’s right. 

Q. All right. 

Did he tell you at that time that you had been replaced? 
A. At that time I went back in, no. 


Q. He did not? A. No. 


J. E. SARRELLS 
was called as a witness by and on behalf of the General 
[180] Counsel and, having been first duly SWOrn, was ex- 
amined and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Mr. Sarrells, how long were you 
employed by Florida Machine & Foundry prior to the 
strike? A. 18 years and four days. 

Q. What was your job classification and pay rate before 
the strike? A. Setup—I made 2.72 an hour—or 2.73, I be- 
lieve it was. 

Q. Now, did you honor the strike on March 1, 1967? A. 
Yes, I did. 

Q. After that date, did there come a time when you 
went back to seek a job? A. I did. 

Q. About how long after March 1, 19672 A. Two weeks, 
to the day. 
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Q. Whom did you see? [181] A. I saw Luke Morgan. 
Q. Where did you see him? A. In the time clock area. 


Q. Were there any other employees or strikers there 
seeking jobs at the same time? A. Yes. 


Q. Who? A. Merlin Ponce. 

Q. Is that Ponce—P-o-n-c-e? A. Right. 

Q. All right. 

Go ahead. A. Raymond Miller, Ralph Hodges and my- 
self. 

Q. Now, were you all there talking to Morgan? A. 
Right. 

Q. What did anybody say? 

Did anybody indicate whether or not they wanted to go 
to work? A. Yes, that was the purpose of going in. 


Q. Who said that you had come for work——. A. Well—_ 
Q. ——if anyone did? A. Well, we all did. 
Q. To whom did you tell this? A. Luke Morgan. 


[182] Q. What did he say? A. Well, he said we’d been 
replaced. 


Q. Did he say anything more about this? A. But, if 
we’d fill out an application, they had work for us to do— 
hire back in as a new man. 

Q. Did anybody ask him what this would mean? A. Yes. 

Q. Who asked the question? 

Do you remember? A. I think Hodges did. 

Q. What did Morgan say, if anything? A. He said there 
wasn’t anything he could do about it. 

Q. Did he say anything else about this, explain this in 
any way? A. No. 

Trial Examiner: Mr. Sarrells, I must make sure I have 
your testimony correctly. 

Did Mr. Morgan say to you that you could come back 
then as new employees, or was this—— 
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The Witness: If we would fill out an application—fill 
out a new application and start back in as a new man. 


Trial Examiner: Did he say he had work for you at that 
time? 

The Witness: No. 

Maybe I got ahead of myself here. 
[183] Trial Examiner: All right. 

Anyway, he said that if you came back you would have 
to come back as new employees? 


The Witness: Everett Cline, the one that—he got me by 


the shirt and said, ‘“‘Come on upstairs, boy, and fill out 
an application and let’s go on back to work.” 


Trial Examiner: All right. 
The Witness: Luke took us in the maintenance office 


and talked to all four of us together, and I can’t remem- 
ber all that was said because everybody was trying to 


talk at one time. 


Q. (By Mr. Mattson) Just for clarification of the rec- 
ord, Mr. Sarrells, did you talk to Mr. Cline first? 

Where did this conversation—— A. No, no. 

No, we talked to Cline after we talked to Mr. Morgan. 

Q. All right. 

After Mr. Morgan, then—well, how did you leave that 
and go to the next stage? A. Well, Cline tried to talk us 
into going back upstairs and filling out applications to 
go back to work, but which we told him no, if we changed 
our mind we would—we would come back, which I did 
six weeks later. 

Q. Is your testimony now that he was trying to talk 
you into going to work then? [184] A. Well, he didn’t 
try to talk us into going to work—— 

Q. What were the words he used? A. He told us we 
could go back to work if we filled out the applications. 
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Q. All right. 

Now, were you in a group also when yon talked to 
Cline? A. Yes. 

Q. The same people you named before—Merlin Ponce, 
Raymond Miller and Ralph Hodges? A. Uh-huh. 


Trial Examiner: Your answer is yes? 


The Witness: Right. 


Q. (By Mr. Mattson) Did you say you changed your 
mind about six weeks later, or so, and did go back? A. 
Yes. 


Q. Did you go back as a new man? A. Right. 

Q. With loss of seniority and vacation time? A. Right. 
Q. Your answer is right? A. Right, I did 

Q. Did you go back on the same pay scale? A. Yes. 


Q. After you were there, were there any increases in 
pay? [185] A. Later on—I believe it was October, they 
come up with eight cent a hour across the board. 


Q. Was that for all employees? A. Yes. 
Q. Was there a notice on the bulletin board? A. Yes. 


Mr. Mattson: No further questions. 


Cross-Examination 


Q. (By Mr. Bowden) Mr. Sarrells, did Mr. Ponce, Mr. 
Miller and Mr. Hodges, go back with you when you re- 
turned six weeks later and went to work? A. No. 


Q. They did not? A. No. 

Q. Do you know whether they had gone back ahead of 
you or what their status is? A. They haven’t gone back. 

Q. They have not gone back? A. No. 

Q. But, at the time you were in talking to Mr. Morgan, 
he told you at that time that you had been replaced. 

Is that correct? A. Right. 
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Q. Had you received a letter at that time that you had 
been replaced? [186] A. Later. 

Q. Later? A. A couple or three days later. 

Q. A couple or three days later? A. Yes. 

Q. All right. 

Now, you said that you were in that office what—about 
two weeks after the strike started? 

Is that your testimony? A. Two weeks to the day. 

Q. To the day? A. Right. 

Q. Well, were you in there picking up your check, or 
something, or did you make a special trip to go in there? 
A. No, all four of us made a special trip in there to go 
to work. 

Q. In the first week, you had to go by and get your 
week’s check, didn’t you? A. Yes, on Friday afternoon. 

Q. Then, the second week you went back to get the 
balance of your check. 


Right? A. Right. 


Q. Well, when you applied, was that before or after the 
second time you went in there, to get your second check? 
[187] A. (Pause.) 

No, that was after we picked up—yes, the second check, 
right. 

Q. In other words, you applied after you picked up 
your second check? A. Right. 

Q. Was it the following week? 

If you picked it up on Friday, then it must have been 
the following week? A. The following Wednesday morn- 
ing. 

Q. The following Wednesday morning, after your sec- 
ond—the pickup of your second check? A. Right. 


Q. All right. 
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Now, at that time, Mr. Cline suggested to you, after you 
talked to Mr. Morgan, that you fill out an application 
and—— A. Right. 

Q. ——and go to work? A. Right. 

Q. And, was that to go to work immediately? A. That’s 
the way I took it. 

Q. I see, meaning that there was a job available for 
you at that time, to go to work? A. Yes. 


[188] Q. And, the four of you—then, you were together? 
A. No, let’s leave the other three off. 
He was talking to me personally. 


Q. I see. 

Were they with you? A. Yes—no, they was—we’d 
started back out, but they was walking up behind me 
when he reached over and got me on the arm and—— 


Q. Did you ever go up to his office? A. Oh, yes. 
Q. At that time, I mean? A. No. 

Q. You went up there later? A. Six weeks later. 
Q. Six weeks later? A. Yes. 


Q. And at that time, when he made the statement to 
you, you declined? A. I hesitated and waited, yes. 


Q. I see. 
Mr. Bowden: No further questions. 
Redirect Examination 
Q. (By Mr. Mattson) When you went back six weeks 


later, was that as a setup man? A. Yes. 


[189] Q. When you were given these checks, you were 
not paid off your pension check or your retirement check? 
A. No, not then. 


Q. They held it back? A. Yes. 
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ALONZO HARRIS 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Mr. Harris, how long had you 
[190] worked at Florida Machine & Foundry Company 
prior to the strike? A. 28 and a half years. 

Q. What job title did you have? A. I was a ladle 
tender, and I’d rebuild ladles. 

Q. Rebuild ladles? A. Yes, sir, repair and rebuild ladles 
straight out, repair Jadles, set them up, heat them and put 
them in the pit and slag them off and pour steel. 

Q. At the time you were laid off, was your pay rate 
$1.74 an hour? A. 1.74 an hour, including—I worked at 
night, and the night man, he’s supposed to get an eight 
cent premium, and that eight cent premium was included 
in that $1.74 an hour. 

Q. Now, Mr. Harris, the Steelworkers strike commenced 
on the night of February 28, 1967. 

Did you go out on strike? A. Yes, sir. 


Q. After you went out on strike, did you have any 
occasion to talk to Mr. George Peacock? A. Not until 
after we went out on strike. 


Q. After you were on strike? A. Not until the 10th of 
March. 


Q. And, where did you see him? A. At the gate, at the 
—at the fence in front of the [191] office. 


Q. Was there a gate there? A. Yes, sir, the gate was 
closed. 
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Q. Was he passing out checks at that time? A. Yes, he 
was passing out checks at that time. 


Q. What did he say to you? A. He—he passed out the 
checks, but he passed the check to this fellow here and 
he gave it to me. 

And then, he called me to him—Mr. George Peacocks 
and this other man standing there—I never could think 
of his name—but anyway, he called me to him and told 
me, he say, ‘‘Al, ‘he says,’ you been terminated and you 
have been—your job has been replaced.”? 

And, I said to him, I said, ‘Well, what about my 
vacation pay?’’ 

He say, ‘‘You started to work with the Company on 
the 10th of August in 1938, and you got your vacation 
pay last year.”? He said, ‘‘You’re not entitled to a vaca- 
tion pay this year.’? 

I said, ‘I started with the Company on the 10th of 
August in 1938, and I worked five years straight and 
didn’t get a vacation.” I said, ‘‘First vacation I got from 
the Company was the first week in September, 1943.”? 

That’s the way I told him. He say, ‘*Well, that’s the 
date you started to work and you are not entitled to a 
[192] vacation. You got your vacation check—pay last 
summer and you’re not entitled to vacation pay this 
year,” which is up to the 28th of February, when we 
come out. 

And, I told him, ‘Thank you.” 

Q. After that, did you get any letter from the Com- 
pany? A. Yes, I got a letter from the Company, it was 
either on the 17th or the 18th of March. 


Q. Did that letter tell you you were terminated? A. 
Yes, that letter going into the same words he spoke to 
me on the 10th of March. 


Q. In the checks they paid you, did they pay you your 
pension money? A. Well now, not at that time. 


— see 


Along about—oh, along about, I think, on the—on the 
26th—about the 26th, 27th of May, I have a letter from 
the office, concerning my retirement pension fund, and 
so I went down—I went down on the 29th that day, but 
the office was closed, and so I went back—the office was 
closed because the 30th of May they closed, but they took 
the 29th there, for the 30th, and then, I went back then, 
I believe it was on the— 

Mr. Bowden: Your Honor, I am going to object. 

I do not know what he is after. 

The Witness: ——on the 31st, and I went in the office, 
and so—— 

[193] Trial Examiner: We will let the witness finish the 
answer. 

The Witness: ——he—this insurance man—was over 
the insurance—fact is, I didn’t even know he was there, 
unti]l—— 

Trial Examiner: Well, Mr. Harris, did you get your 
pension money later? 

The Witness: Yes, on that—I didn’t get it the first day. 

Trial Examiner: You did get it? 

The Witness: Yes, I did get it. 

Mr. Mattson: Thank you. 


Q. (By Mr. Mattson) Now, did you go back to the plant 
after the strike ended, to apply for your job? A. Yes, sir. 

Q. And, to whom did you talk—Mr. Cline? A. Beg 
pardon? 

Q. Whom did you talk to? A. I talked to the man that 
do the hiring up there in the personnel office—I forget 


his name. 
But, he say he was the one who do the hiring. 
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Q. What did he say to you? A. He axed me—first thing 
he axed me, he say, ‘‘How long was you with the com- 
pany??? 

I told him I worked with the company 28 and a half 
[194] years, and so he picked up a sheet of paper and 
handed it to me, and he say, ‘‘You fill out your applica- 
tion for a new job and when we need you, we’ll call you.”’ 


RAYMOND W. MILLER 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


[195] Direct Examination 


Q. (By Mr. Mattson) How long were you employed by 
Florida Machine & Foundry Company prior to the strike, 
Mr. Miller? A. 17 years, or a little better. 

Q. What was your job classification and pay rate at 
the time of the strike? A. I was a welder, and my pay 
was 2.62 an hour. 

Q. Did you go out on strike on March 1, 1967? A. Yes, 
sir, I did. 

Q. After that, did you have any occasion to go back to 
the plant? A. About two weeks after the strike, there was 
me and three more welders that went back to go to work. 

Q. To seek work? A. Yes, sir. 

Q. Who were the others? A. Ralph Hodges, Sarrells 
and Merlin Ponce. 

Q. Did you go to the plant and talk to someone there? 
A. Yes, sir, we went into the plant there at the time clock 
area. 
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We had a talk with Luke Morgan. 

Q. What did you tell Luke Morgan? A. That we’d 
come back to work, if our job was still open. 

[196] Q. What were you told? A. He told us our jobs 
had been replaced. 

Q. Did he say anything else? A. Only that—for us to 
fill out a new application and come back as new men. 
But, he didn’t say that there was a job open for us. 

Q. All right. Did you fill out an application that day? 
A. No, sir, I didn’t. I didn’t even ask for one. 

Q. Did you fill one out at any later date? A. No, sir. 

Q. Has the Company ever sent you a notice of ter- 
mination of employment? A. Yes, sir, they did, a week 
or so after we was over there and applied for a job. 

Q. Have you ever been called back to work by the 
Company? A. No, sir. 


Mr. Mattson: No further questions. 


Cross-Examination 


Q. (By Mr. Bowden) Mr. Miller, what is the date of 
that notice you got from the company? <A. I couldn’t 
say, sir. It was—it was in March, sometime. 

Q. If I told you that it was March 16, would you ac- 
cept [197] that date? 


Mr. Mattson: I object to this. 


Trial Examiner: Well, the record shows, Mr. Miller— 
the Complaint alleges that the Company admits that it 
sent out letters to all employee strikers on March 16, and 
you would have received a letter—you did get a letter? 


The Witness: I did receive it. 
Trial Examiner: It would be around this time. 
Mr. Bowden: All right. 
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Q. (By Mr. Bowden) Then, I will ask you this. The 
strike was March 1, wasn’t it? A. That I don’t know. 
I don’t remember. 

Q. Well, how long—assuming that the strike was March 
1, when, then, did you go to see Mr. Luke Morgan? A. 
That was in the neighborhood of two weeks after the 
strike was declared. 

Q. All right, sir. So then, you are talking about around 
March 15 or 16, yourself, aren’t you? A. In that general 
area. 


Q. What day of the week, if you recall? A. I couldn’t 
recall that, sir. 

Q. Do you recall whether it was after you received 
your last paycheck, or not? A. Yes, sir, it was after. 


[198] Q. It was after that time? A. Yes. 


Q. And, you received this—I understand you received 
one pay check the first week, and the second week you 
received another pay check, and this was after that pe- 
riod. Is that right? A. It could’ve been in that neighbor- 
hood. 


Q. Well, do you think it was sometime then in the week 
following the time you got your last pay check, or was it 
further than that from the time you received your last 
pay check? Could it have been more than the following 
week after you received the last check? A. It could’ve 
been a week or two after. 


Q. A week or two after you received the last check? 
Is that correct? A. Yes. 


Q. It could’ve been? You do not know? A. That’s right. 


Q. Now, did Mr. Morgan tell you at that time to go 
up to the personnel office and talk to Mr. Cline? A. No, 
he didn’t tell me exactly to go up there and see him. 
He said, ‘‘Fill out a new application.” 
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[199] Q. Did he tell you you would have to get them 
from Mr. Clinet A. I don’t remember whether he said 
I’d get them from him or not, 

But, he said we had to fill out a new application. 


Q. As a matter of fact, Mr. Cline was down there, 
wasn’t he? A. Not at that time. 


Q. Well, I mean he came in before you left, didn’t he? 
A. Not where we was holding the conversation, he didn’t. 


Q I know it, but before you left the premises, didn’t 
he actually talk to Mr. Sarrells? 
Sarrells was with you, wasn’t he? A. He was talking. 


Q. Yes. 
That was before you left, wasn’t it? A. Yes, it was. 


Q. And, so you did see Mr. Cline, then, before you left? 
A. Yes, but I didn’t speak to him. 


Q. Now, did you hear Mr. Cline make any statement 
either to Mr. Sarrells or to yourself about filling out an 
application? A. No, sir, I didn’t. 

Q. Did you hear anybody say that there was work 
available for you if you would apply as new employees? 
[200] A. No, they didn’t tell me there was work avail- 
able. 


Q. I see. 
And, you never came back in again? A. No, sir. 


Q. That was the one and only time you were ever in 
there? A. I came back one time to pick up my retirement 
check. 


Q. Yes. 
But, you did not talk to anybody about a job at that 
time? A. No, sir, I didn’t. 
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Q. (By Mr. Mattson) Mr. Miller, did you see Mr. Cline 


talking to Mr. Sarrellst A. They were together talking, 
but—— 


Trial Examiner: Mr. Miller did so testify—— 
Mr. Mattson: I think he is answering the rest of it, sir. 


Q. (By Mr. Mattson) But what? A. They were talking 
about what I don’t know—I walked on by and was com- 
ing out the warehouse—what their conversation was. 

I didn’t hear none of it. 


[201] EUGENE WAYE 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 


and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Mr. Waye, how long were you 
employed by Florida Machine & Foundry Company prior 
to the strike? A. February 20, it was exactly 25 months. 


Trial Examiner: 25 months? 

The Witness: Yes. 

Q. (By Mr. Mattson) What was your job classification? 
A. Welder. 
[202] Q. What was your rate of pay? A. 2.62. 


Q. Did you go out on strike on March 1, 19672 A. I 
went on strike on February 28th, that night. 
Q. That night? A. Yes, 
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Q. After that, did you have any occasion to return to 
the plant? A. Yes, sir, about six or seven weeks later. 

Q. And, why did you go to the plant on that occasion? 
A. Well, to see about getting my job back. 

Q. Did you talk to anyone on that occasion? A, Mr. 
Luke Morgan. 

Q. Was anyone else present? A. Mr. Wilcox and— 
he was going back and to, you know, and he didn’t listen 
to the conversation. 

Q. But, you talked to Mr. Luke Morgan alone? A. Yes. 

Q. What did you tell Luke Morgan and what did he 
say to you? A. Well, I told Mr. Luke that I’d like to 
see if I could get my job back. 

And, he told me, ‘‘All right,’’ he said, ‘You'll have 
to go up there and fill out an application—see Mr. Cline 
and fill out an application.’? He said, ‘“When you fill 
out your [203] application, bring it back to me.?? 

So I went and filled it out and brought it back to him, 


and he looked it over, and he said, ‘‘Well,’’ he said, “We 
don’t have an opening right now, but as soon as we have 
an opening, we'll let you know.’? 

And, that’s what he did. A week later he sent one 
of the employees over to my house and he told me to 
call him, I called him, and he said he had an opening. 


Q. What kind of job opening did he have? A. Same 
thing that I had done when I left. 

I was cabguard welder—cabguard fits over these bull- 
dozers and heavy equipment. 

Q. And, at what rate did you return—the same rate 
or more? A. Same thing, 2.62. 


Q. After that, were there any increases in wage rates? 
A, Yes. 

Q. What? A. We got an eight cent raise and two cent 
night differential. 
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Q. About when did that occur? A. Around—around 
October last year—I think it was October. 


Q. After you went back to work, did you observe 
whether any new welders were hired? [204] A. Well, I 
guess there was a few coming and going. 

A lot of them was from out of town, you know—work 
a while, and then quit—some go to California, some go 
to Cleveland—they just come in and out—wasn’t looking 
for nothing steady. 


MERLIN A. PONCE 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


[205] Direct Examination 

Q. (By Mr. Mattson) How long were you employed 
at Florida Machine & Foundry Company prior to the 
strike, Mr. Ponce? A. I went to work there the 21st day 
of July, 1951. 

Q. What was your job classification and pay rate at 
the time of the strike? A. I was a setup man at 2.73. 

Q. Did you go out on strike? A. Yes, sir. 

Q. What day? A. The first day of BAO 

Q. 19672 A. Right. 

Q. After that, did there ever come an occasion when 


you went back to the plant? A. I went back with Miller, 
Hodges and Sarrells. 


Q. What was the purpose of that visit? A. Well, we 
all went to go back to work. 


Q. Did you talk to anyone there? A. Yes, I talked to 
Luke Morgan. 
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Q. Did you tell him what you wanted? [206] A. Yes. 


Q. What did you say? A. He said that our place had 
been taken—our jobs had been taken, but we could fill 
out an application, but he didn’t say whether we could 
go to work right then or not. 

Q. Did you fill out any application? A. No, sir, I 
didn’t. 

Q. Did he say what the application would mean? A. 
He said we’d have to start back as a new man. 

Q. After that, did you ever make another application 
of your own for re-employment? A. Yes, sir, I did. 


Q. About when? A. I believe it was in October. 


Q. Of 19672 
That was after the strike had ceased? A. Yes. 


Q. Whom did you see on that occasion? A. I was called 
by Norman Wilcox at the house, and he told me to come 


in and fill out an application. 

So, I went in and saw Mr. Cline, and he sent me to 
Dr. Baker, and he asked what I was supposed to do, and 
I told him I was supposed to be hired as a setup man, 
and he said, ‘‘At the same rate of pay??? 

And, I said, ‘‘Yes.”? 

[207] So, he called Norman Wilcox and verified the fact. 

Q. Then what happened? A. I worked two hours and 
quit. 

Q. Did you go back with seniority and vacation rights? 
A. No, new man. 

Q. The same rate? A. No, it was eight cents more, I 
think—he said—it was 2.81, I believe it was. 

They got an eight cent automatic raise. 


Mr. Mattson: No farther questions. 
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Cross-Examination 

Q. (By Mr. Bowden) Mr. Ponce, you said you went back 
with Miller, Hodges and Sarrells. 

When was this? A. The 15th day of March. 

Q. Had you at that time received your letter from the 
Company? <A. No, sir. 

Q. Was this after you got your second pay check? A. 
I believe so. 

I believe I’d got all my pay then. 

Q. All right, sir. 

Then, this was either the following week or the week 
after that, before you went back with this group? A. Let’s 
see, I went out and met George Peacock at the [208] gate, 
and he give me my time, what I had coming. 

Q. Was this the first week or the second week? A. I 
don’t remember whether he gave both checks at once, or 
what. 

Q. How many times did you go and get your check? 
A. One time. 

Q. I see. 

So, you did not go then the first week and get your 
full week’s check, did you? A. I don’t believe I did. 

It’s been so long. 


Q. You went back the second week and got both checks? 
A. I think that’s what I done. 

Q. Then, your application, when you saw Mr. Morgan, 
was sometime after that. 

Is that correct? A. Let’s see—I don’t remember. 

I know it was on the 15th, though. 

Q. Well, we are trying to establish whether it was or 
was not on the 15th by fixing these other events, that you 
do remember, in your mind. 

Was it in the week following the time when you saw 
Mr. George and got both checks? 
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Was it in the week following that, do you think? A. I 
don’t remember that. 

[209] Q. Well, what day of the week was it, if you remem- 
ber that? A. It was on a Wednesday. 

Q. All right. 

So, if you got your check on a Friday, then it was the 
the following Wednesday? 

Is that your testimony? <A. I believe so. 

Q. All right. 

Did you talk to anyone while you were in there talking 
to Morgan? 

Did you talk to Cline at all at that time? A. No, sir. 

Q. You did not? A. No, sir. 

Q. Did you hear any of his conversation with Mr. Sar- 
rells? A. No, sir. 

Q. You did not? A. No. 

Q. Did you have any conversation with Mr. Sarrells 
after you left there, in reference to his conversation with 
Cline? A. No, sir, I don’t believe so. 

Q. He did not say anything to you about it? A. No, sir. 

Q. I see. 

[210] Then, the next time that you went back in refer- 
ence to a job was as a result of a call from Mr. Wilcox? 
A. Right. 

Q. And, at that time, after having completed the for- 
malities, you went back to your old job, your setup job? 
A. That’s right. 

Q. And, at the same rate, with the addition that there 
had been an increase of eight cents per hour? A. Right. 


Q. Now, was that a permanent job, so far as you know? 
A. I couldn’t tell you. 

Q. Well, was that your understanding, that it was 
permanent? A. Well, I thought it was, 
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Q. Yes, sir. 
Then, after working two hours, you quit. 
Is that your testimony? A. Yes. 


Mr. Bowden: All right, sir. 
Redirect Examination 
Q. (By Mr. Mattson) Why did you quit? A. Working 
conditions were a whole lot worse when I went back. 


[215] CHARLES A. MARTIN 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 


Q. (By Mr. Mattson) Mr. Martin, how long were you 
employed by Florida Machine & Foundry Company prior 
to the strike of [216] 19672 A. Approximately nine years, 
sir. 


Q. What was your job classification at that time, Mr. 
Martin? A. Steel molder. 

Q. Do you recall your rate of pay before the strike? <A. 
Two-sixty-something an hour. I wouldn’t know the exact 
figure right now. 

Q. All right, sir. 

Now, were you—did you go out on strike on March 1, 
1967? A. Well, when I came down that morning to go to 
work, there was a picket line, and I didn’t cross the line. 

Q. Now, after that date of March 1, 1967, did there come 
any time when you wanted to check for your job at the 
plant? A. Yes, sir. 
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I called Mr. Rhoden, the foreman of the foundry. 

Q. About how long after March 1 did you call him? A. 
Oh, I imagine maybe two or three days, because it looked 
like there was a lot of unrest, and I thought maybe it’d 
settled down—you know—something’s be done about it, 
you know. 

Q. And, you called—— A. I called Mr. Bhoden. 

Q. ——Frazier Rhoden? [217] A. Yes. 

Q. What did you ask him? A. I asked him what the job 
situation was, and he said that I had been replaced, that 
I should’ve come on back with the rest of them. 

Q. Did he tell you what you would have to do to geta 
job after this? A. No, sir, he didn’t give me any informa- 
tion at all. 

Q. Now, after that, did you talk to anyone else at the 
plant about a job? A. Yes, 

Q. About—— A. I came back at a later date. 

Q. How long later? A. Oh, I guess maybe two or three 
weeks. 

And, I went out to the office and talked to Mr. George 
Peacock, relative to the situation. And, at that time, 
again, he informed me that I had been terminated or re- 
placed. 

Q. Did he say anything else—what you would have to 
do to get your job back? A. No, sir, they were very busy 
there, and I didn’t want to press the issue. 

There was no conflict of any kind. 

Q. That was during the strike—that you are talking 
about? 

Is that right? [218] A. Oh, yes, sir. 

Q. After the strike was over, did you make any appli- 
cation for—— A. Yes, I went back one more time out there 
and saw Mr. Cline, the personnel director—officer, out 
there, and asked him about the employment situation. 
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He said there wasn’t any openings at that time, that if 
I wanted to, I could take an application and fill it out and 
send it in. 

Q. Since that date, have you ever been given notice by 
the Company to return to work? A. N 0, sir, the only thing 
I had from the Company was a letter officially terminating 
me as an employee. 

And, of course, I received my W-2 form from the Com- 
pany since that time, for income tax purposes. 

Q. And, you received this letter from the Company dur- 
ing the strike? A. Well, I don’t know exactly when the 
strike terminated, you know. 

But, sometime after that, they sent out a regular form 
letter, I guess, to all the employees that were terminated, 
but I had one informing me that my job—my position had 
been filled. 


Mr. Mattson: Your Honor, I have one question, relating 
to an incident in 1966. 


[219] This involves a speech, which has not been as ex- 
tensively covered as the other-—— 


Trial Examiner: You may proceed. 
Mr. Mattson: All right, sir. 


Q. (By Mr. Mattson) Mr. Martin, I call your attention 
to the fact that there was an election at the plant in 
1966, on September 22 and 23. 

Do you recall, were you at the plant in those days? 
A. Yes. 

Q. Did you attend any meeting held by Mr. Russell, the 
owner? A. Well, I can remember one or two occasions 
where Mr. Russell called all of the employees together, to 
talk to them. 

That was his custom at various times, whenever prob- 
lems come up, to call us together and speak to us about 
these matters. 
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Q. Now, I am directing your attention to any discus- 
sion of the Union. 

Do you recall attending any meeting where the Union 
was discussed—a plant meeting? A. Yes, sir. 

There was such a meeting—I don’t know what day it 
was or what time, 

Q. Was it before the election? A. During that time—in 
which Mr. Russell told us he [220] didn’t think we needed 
a union, that we could go to them for any information 
we wanted, or if we had any problems, we could go to 
them and discuss them with them. 

And, I believe some phrases were discussed—about the 
cost of union membership and things of that nature, that 
he didn’t think it was necessary, and it wasn’t a policy 
of the Company to have one. 

Q. To have what? A. A union. 

Q. Did he express anything else concerning the Union 
at that time? A, Generalities, sir. 

Not having a record—you know—of anything, I’d hate 
to try to say something that might be at variance with 
what he did say. I don’t want to misrepresent anything. 

Q. It has been a long time; I appreciate that. A. Yes, 
it’s been a good while. 

Q. Prior to the election, do you recall whether any 
signs or small cards—emblems—were passed out to em- 
ployees? A. Yes, sir, there was some cards given out 
with the word, ‘‘No”’, on them, I believe, during about the 
time they had the National Labor Relations Board elec- 
tion. 

Q. Just before the election? A. Sometime before the 
election, or in that period. 

Q. All right. 

(221] To whom were these passed out? A. All the men 
—employees were handed out—wore them on their cloth- 
ing or their hats, or something like that. 
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Q. What did these cards say? A. ‘“‘No.”’ 


Mr. Mattson: All right, sir. 
No further questions. 


Cross-Examination 


Q. (By Mr. Bowden) Mr. Martin—— A. Yes, sir. 

Q. ——you just mentioned the fact that there were 
some cards passed out with the word, ‘‘No’’, on them? 
A. Yes. 

Q. Let me ask you a few questions about that, now. 

Do you remember about—a little over a year before the 
Steelworker election, that they had an election out there 
with the independent workers union of Florida? A. Yes. 

Q. I will ask you if that is not the election that you 
are talking about, in which they had the ‘‘No’s,’’ rather 
than the Steelworker election? A. No, sir. 

Q. You are positive of that? A. I’m fairly—— 


Q. You are positive that this happened in the Steel- 
worker [222] election? A. That’s my thinking right now, 


sir, my honest thinking, yes, sir. 


Q. Yes. 

Do you recall whether they wore similar ‘‘No’? cards 
in the Independent election? A. I couldn’t say positively 
to that, that these ‘‘No’’ cards were worn. 

I don’t know—there was another union election, like 
you said, previous to this one, and it failed. Fact, I 
don’t even know the name of—you know—the union. 

Q. Yes. 

But, you are positive that these cards were worn in the 
Steelworker election? A. They were worn prior to an 
election there, for the NLRB election, yes. 


Q. I am not saying that, because I just pointed out that 
they had another one. 
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What I am talking about is: It is your testimony that 
they were worn in reference to the Steelworker election, 
which was held in 1966. 

Is that correct? A. To the best of my knowledge, sir. 

Q. Well, are you saying they did or did not? A. rm 
saying that they did wear the “No” ecards, yes, sir. 

[223] Q. All right, sir. 

Now, can you fix the date when you talked to Mr. 
Bhoden better than you have? A. No, sir, I can’t I really 
can’t. 

There was a lot of confusion. 

Q. When did you say you talked to him? A. Approxi- 
mately three days after this thing had happened, sir. 

Q. Well, assuming this happened on the first—that is 
the day you came down and they had the picket line up 
—that would be March 1? A. Yes. 


Q. Do you remember what day of the week that was? 


A. No, sir, I don’t exactly. 

Q. Well, do you remember the day of the week that you 
might have come down? A. That I can’t say, either, 
positively, there’s been such a long period of time, and 
I didn’t keep any records on it. 

Q. Yes, I understand. 

T am just trying to fix it. Could it have been as much 
as a week after that? A. It was less than a week, sir, 
because I was concerned about the job. 

T have a large family—I have five children in school 
[224] Q. Well, did you talk to Mr. Rhoden at the time 
you came down to draw your paycheck? A. No, sir, I 
didn’t get my paycheck until later than that. 

Q. Did you go down the second week and draw your 
paycheck? A. I don’t remember—the paycheck was 
handed to me across the picket line at the gate. 

I never did go inside of the plant to get it. 
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Q. Yes, I understand that. 

But, I understand that they passed out paychecks the 
Friday following the beginning of the strike for the full 
week, and then, the second week, they handed out pay- 
checks for the part of the week in which the strike oc- 
curred. 

Is that—— A. I got all of mine at one time, sir. 

Q. You got yours at one time? A. Yes. 

Q. Which would have been the second week? 

Is that correct? A. I don’t know, sir, what week it was, 
but they give me all of mine at one time. 

And, I was considered terminated. 

Q. Now, did you see Mr. Rhoden then shortly before 
that? A. I called him on the telephone. 

Q. Yes, that is what I mean. 

[225] Was that shortly before you went to get your 
check? A. Yes. 


GEORGE PEACOCK 
was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 


Q. (By Mr. Mattson) Mr. Peacock, what is your posi- 
tion with Florida Machine and Foundry Company? A. 
Plant manager. 

Q. How long have you been employed in that capacity, 
Mr. Peacock? A. Well—~ 


Q. Approximately, in number of years. A. ——ten 
years. 
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[226] Mr. Mattson: Your Honor, I would request permis- 
sion to examine this witness under Rule 43 (b) of the 
Federal Rules of Civil Procedure. 

Trial Examiner: Permission granted. 

Mr. Bowden: Your Honor, I am going to object. 

I do not think he qualifies. We have the other manag- 
ing directors of the Company here. Mr. Peacock is just 
one of the management officials, but he does not neces- 
sarily qualify under Rule 43 (b), as a managing officer. 

Mr. Mattson: Well, if Your Honor will permit, I think 
we have both the managing officer basis, plus the adverse 
witness here, on the basis of the testimony. 

He is a hostile and adverse witness, and—— 


Mr. Bowden: Yes, but that does not qualify him under 
Rule 43 (b). 


Trial Examiner: I am overruling the objection, and you 
may question him as a hostile witness. 


Q. (By Mr. Mattson) Mr. Peacock, did you have oc- 
casion to pass out checks to employees after the strike 
began on March 1, 1967? A. Yes. 

Q. Do you recall the first checks you passed out? On 
what date did that fall? 

The strike began on March 1. A. It would be the Fri- 
day after March the first—the exact date I don’t know. 


[227] Q. All right. 
That would be March 3? A. (No response.) 


Mr. Bowden: I think I have a calendar here. 
The Witness: If that’s the date, yes. 


Mr. Bowden: Here is a calendar. 
(Handing document.) 


Mr. Mattson: Thank you. 


Q. (By Mr. Mattson) I will hand you a 1967 calendar, 
and if you will refresh your memory from that, please? 

(Handing document.) 

A. (Examining document.) 

March third. 

Q. Now, on that date, where were you passing out 
these checks, sir? A. At the property line, at the main 
gate. 

Q. Were there many strikers or employees outside the 
gate, waiting for their checks on that date? A. Quite a 
few. 

Q. Would you say in excess of 50? A. Yes. 

Q. All right. 

Would you say in excess of 100? A. (Pause.) 

No—I just don’t remember. 

[228] Q. Now, what checks were these that you were 
passing out at this time? A. These would be the pay- 


checks for the week ending on February 26th. 

Q. Now, as you passed out these checks, Mr. Peacock, 
did you comment or state to various employees that they 
were terminated, or replaced? A. No, sir. 


Q. You at no time made that statement? 
Is that your testimony now? A. At that time, or——t? 


Q. At that time, during that day, in any form, did you 
indicate to any employees that they were terminated, or 
did you indicate whether they were replaced, in any 
manner, Mr. Peacock? A. (Pause.) 

Only if they asked me. 


Q. What would they ask you? 

What kind of question would arouse your answer? A. 
(Pause.) 

Some of them, I think, said, ‘“Do I have a job?” “‘Can 
I come to work’’?—such as this. 
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Q. And, if they said this, you would then say either, 
“*You have been terminated,’ or, “You have been re- 
placed.”? 

Did you use each—— [229] A. No, at that time, I did 
not say that, no, sir. 

I would do some checking before I gave an answer to 
the first question. 

Q. On what did you check? A. Well, I would have to 
check the record to see whether they had been replaced, 
before I made that statement. : 

Q. Did you have this record in your hand? A. No, sir. 

Q. Where was the record? A. In the main office. 

Q. At any time, while you were at the gate, did an 
employee ask you about—did the employees ask you 
about their jobs, and you would leave the gate, go to the 
plant, check for that and come back to the gate and tell 
them they were terminated, or replaced? A. Yes. 

Q. Do you recall any employees by name, for whom 
you did this on March 3? A. No, sir. 

Q. Did you tell this to approximately 50 employees? A. 
No, sir. 


Q. More or less? A. I have no way of knowing more or 
less. 


Q. But, you told this to numerous employees? 

Is that correct? [230] A. Possibly. 

Q. Now, is it not correct, Mr. Peacock, that as of that 
date of March 3, the plant was at a—there was a very 
severe shortage of personnel in the plant? A. (No re- 
sponse. ) 

Q. I remind you that this is the third day after the 
strike. A. (Pause.) 

Well, what’s—no, sir. 

Q. There was no shortage on the third day after the 
strike? A. There was a shortage. 
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Q. Was it a severe shortage? 

Trial Examiner: What is the normal complement of em- 
ployees at the plant on the day shift? 

The Witness: I don’t have that figure, sir. 

Trial Examiner: Would it be about 100? 

The Witness: No, sir, it’d be—— 

(Pause.) 

—150, 175. 

Q. (By Mr. Mattson) And, isn’t it a fact, Mr. Pea- 
cock, that at least 160 or more of the employees went on 


strike or did not return to work after March 12 A. Yes, 
sir. 


Q. Now, I will ask the question again. 
On March 3, was there not a severe shortage of [231] 
personnel at the plant? A. (No response.) 


Mr. Bowden: Your Honor, I think the witness is con- 
fused as to whether it was severe or not. 


Trial Examiner: I think you ought to ask him in terms 
of numbers. 


Mr. Mattson: All right, sir. 


Q. (By Mr. Mattson) Do you recall approximately how 
many employees you were short on March 3? 

Would you say half—more—or less of your necessary 
complement or ordinary complement? A. (Pause.) 

I would say less. 

Q. Would it be—would you say you were short by at 
least one-third of your normal complement? A. Yes. 


s ° e i s e e 
[232] Q. (By Mr. Mattson) Mr. Peacock, would it be 


correct to say that on March 3, you were short of men in 
substantially all job classifications? A. No, sir. 
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Q. Were there any job classifications that were com- 
pletely filled? A. Not necessarily completely but we were 
well—I mean, we were—— 

Q. You were able to operate? A. I would say well 
complete, yes, sir. 

Q. But, is it true that you could have used men in 
substantially every classification? A. Not every classi- 
fication, no, sir. 

Q. Would you say in most classifications? A. In most 
classifications. 

Q. As of that date, Mr. Peacock, were you, as an 
emergency measure, using some office employees—office 
personnel to perform production work? A. Yes. 

Q. Were supervisors also performing some production 
work, as an emergency measure? [233] A. Yes, sir. 

Q. And, did this situation continue for the first month 
of the strike? A. Yes, sir. 

Q. Now, Mr. Peacock, did there come a time in the fall 
of 1967, when the employees were granted a general wage 
increase? A. Yes, sir. 

Q. Do you recall how much that wage increase was, 
Mr. Peacock? A. For the majority, eight cents an hour. 

Q. What for the others? A. That went from—— 

(Pause.) 

—be 28 cents. 

Q. 28 cents? A. Right. 

Q. To what classifications? A. Machinists. 

Q. Any other rates? A. There was another rate in the 
maintenance—I’m not sure of that exact figure. 

Q. But that was more than eight cents? A. More than 
eight cents, yes, sir. 

Q. All right. [234] Any other classifications? A. 
There was a change in our shift differential. 
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Q. What was the change? A. Approximately two cents 
increase on the shifts. 

Q. On which shifts? A. All shifts. 

Q. None of the shifts differed by a penny or two? A. 
(Pause.) 

Possibly a penny on the first shift, I think, would be 
the difference—five, eight, ten; eight, ten, twelve, I guess 
would be the difference. 

Q. It had been five, eight, ten? A. Oh, let’s see— 


Q. Let me ask you this, Mr. Peacock; this might help 
you, sir. 

Before the increase, what were the rates on the second, 
third and split shifts? : 

Were they five, eight and ten? A. Five, eight, ten. 

Q. All right. 

Now, after the change, what were the rates on the 
second. third and split shifts? A. (Pause.) 

Ten on the split and twelve on the third, and I’m not 
dead sure of the—it was either two cents—I would say 
two [235] cents complete—let’s put it this way: 

It was either seven or eight, but I’m just not sure on 
that. 

Q. About when was this? 

Do you recall about when this change went into effect, 
Mr. Peacock? A. (Pause.) 

Gosh, I’m not sure. 


Q. Well, do you recall the month? A. I was just going 
to say I think it was in September. 


Q. Now, prior to that change, was the planned or 
projected change of rates discussed with you? 
Was this discussed with you in any way? A. Yes, sir. 


Q. Who discussed it with you? A. Mr. Madison. 
Q. Mr. Tom Madison? A. Yes, sir. 
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Q. Was anyone else in the group? A. (Pause.) 

I’d say at the time, it was discussed with me, no, sir. 

Q. What was said? A. That we would consider putting 
this wage increase in effect. 

Q. All right. [236] Did Mr. Madison say this to you? 
A. Yes, sir. 

Q. Did he say what the basis for that rate change was, 
Mr. Peacock? A. (Pause.) 

The basis of it, no, sir. 

Q. Were the amounts discussed with you? A. Yes, sir. 

Q. Was this discussion to determine the amounts that 
you should put into effect? A. No, sir. 

Q. About how long before the rates were put into ef- 
fect was this discussion taking place? A. (Pause.) 

I’d say one week. 

Q. Was that the first you knew about it, or had you 
discussed this before? A. Putting the wage increase in? 


Q. Correct. A. It had not been discussed with me 
before. 


Q. Was this discussion with you a discussion to arrive 
at rates, or to decide whether to put the rates into effect, 
or was it merely a notification to you? A. Notification. 


Q. I see. 
[237] Now, prior to the rates being put into effect, was 
there a notice in the plant, which indicated to employees 
that rates could not be changed because it would not be 
lawful, or words to that effect? A. (Pause.) 

I’m not sure of this notice in the plant. 


Q. Are you normally aware of bulletin board—— A. 
Yes, sir. 


Q. ——notices? A. Yes, sir. 
Q. All right. 
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Now, if you will think carefully if you recall any no- 
tice being posted concerning wage rates or increases? 
A. (Pause.) 

I just could not say, sir. I just do not remember. 

Q. Did Mr. Madison say anything to you as to whether 
these rates could be put into effect lawfully or unlawfully? 
A. No, sir. 

Q. Did he tell you why they were being put into effect? 
A. No, sir. 

Q. After they were put into effect, did you have oc- 
casion to call a group of employees in and reduce a group 
by one cent? A. (Pause.) 

Reduce a group by one cent? 

[238] Q. One cent. 

In other words, say, from $1.93 an hour to $1.92 an 
hour? A. (Pause.) 

I recall there was something concerning one or two dis- 
crepancies in rate changes. Specifically what you’re talk- 


ing about, 1.92, 1.93, I don’t recall that number at this 
time. 


Q. Do you recall that a rate had been put into effect, 
but you felt it was the Company’s position that it was a 
discrepancy, and it should be reduced? A. I don’t know 
that the word should be ‘‘reduced.’? It should be made 
proper to what was said that was going to be done. 

As I remember, it was a clerical error, and this was 
corrected. I think this was the incident. It was not a 
matter of reducing; it was a matter of a clerical error, 
which was made—— 


Q. Would you say that employees had been paid—a 
particular group or shift—a penny too much per hour? 
A. I think it was concerning the split shift, if I remem- 
ber correct. 

The exact details, the penny—I don’t recall the penny, 
if it was a penny, then this is the amount you’re talking 
about. 
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Q. Were employees called in a group to be told they 
were [239] getting one cent too much, that they were 
going to be reduced by one cent? A. There was a group, 
and it was, again, as I say, to correct a clerical error, 
not necessarily that they were reduced—this is true— 
but, it wasn’t reducing their pay, as I think in the term 
you’re saying. 

It was correcting a clerical error that we had made. 

Q. In other words, you told the group that they were 
going to get one cent less than they had recently been 
led to believe or had received? 


Trial Examiner: I think the effect of Mr. Peacock’s 
testimony is that the employees, through a clerical error, 
had been paid one cent too much per hour, and they were 
called in and told they were getting—that there was an 
error, and they were getting one cent less. 

As I take it, your question is did you tell them why 
they were getting the penny less? 

What were they told why? 


The Witness: I think, sir, at that time that I told 
them that this was an error, an honest error that we 
had made, yes. 

We make them periodically. We can’t be perfect. 


Trial Examiner: All right. 

Q. (By Mr. Mattson) Were there any other rate in- 
creases, Other than this one, to your knowledge, in the 
plant, Mr. [240] Peacock? A. (Pause.) 

Let’s see. We named—which ones did we name? 

Trial Examiner: There is a general increase of eight 
cents, 28 cents to machinists and some figure in excess of 
eight cents to the maintenance department. 


The Witness: The pattern makers had a different raise. 
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Q. (By Mr. Mattson) Do you recall the rate? A. Again, 
I’m afraid I can’t give you the exact figure on that. 

I mean, I just didn’t keep them right in my mind. 

Q. Was it in excess of eight cents? A. It was in ex- 
cess of eight cents, yes. 


Q. Do you recall if maintenance and pattern makers 
were given an increase in excess of 20 cents? A. I think 
it was a little less than that. 


(Pause.) 


I’m trying to remember the exact penny. I think it 
was in this neighborhood, or maybe a little less—18 or 
something. 

Q. Now, other than these pay increases in September, 
that we have been talking about, this group, were there 
any later changes in pay rates for any classifications? 
A. Complete classification? 


[241] Q. No, for any classification or group. A. Individ- 


ually? 
Q. Yes. A. Yes, sir. 


We have our merit raises and apprenticeship program 
raises, which continue right on. 

Q. Now, were there any job classifications that were 
raised in any way? A. Job classifications? 

Q. Yes. 

Hither by a penny—or less or more? A. Not to my 
knowledge. 

Q. All right, sir. 

Mr. Peacock, the strike began at 9:30 on February 28, 
1967. A. Yes. 

Q. Is that the best of your memory? A. Yes, sir. 


Q. When that strike was called, you were notified about 
it, were you not? A. Yes, sir. 


Q. You were aware of that? A. Yes. 
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Q. Do you recall a meeting being held—do you recall 
attending a meeting called by the Company on the snap 
floor, [242] of the employees that night—attended by 
yourself, perhaps Mr. Russell, Mr. Madison and Mr. 
Thomas Peacock, perhaps? 

Do you remember this meeting? A. Oh, yes, sir. 

Q. Were all of the employees in the plant called to- 
gether to this meeting? A. The employees in the plant 
were at that meeting, yes, sir. 

Q. Who spoke to the employees? A. I did, for one. 

Q. When they were assembled? A. Yes, sir. 

Q. About what time of night was this? A. Oh, I would 
say in the neighborhood of ten to eleven o’clock. 

Q. What did you tell the employees, to the best of your 
memory, now? A. (Pause.) 

Well, I know one thing for sure that I did tell them, 
because I always do when I get my men together, that we 
were, of course, under a strange situation, and we were 
doing a job—to be safe. 

I know for sure that I talked to them about that, be- 
cause I always do—work safely. 

[243] Q. All right, sir. 

What did you say about their going on strike, or not 
going on strike, if anything? A. I don’t recall saying any- 
thing to them about going on strike. 

I mean, the strike had happened; the men that were 
there were just there. 

Q. Did you suggest in any way that they not go on 
strike, Mr. Peacock? A. I don’t recall it. 

Q. Did you ask them to stay at work? A. I don’t recall 
asking anybody to stay at work, No, sir. 

Q. Did you talk to any of them about possible pay in- 


creases? Did you—— A. No, sir. 
Q. ——talk to them about that at this time? A. No, sir. 
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Q. All right. 

Who else spoke to the employees? A. (Pause.) 

I think Mr. Madison talked to them, and I believe Mr. 
Russell talked at that time. 

I’m just not sure of who-all talked to them at that time. 

Q. I see. 

[244] What did Mr. Russell say? A. I don’t recall, sir, 
other than just possibly— 

(Pause.) 

Well, I just don’t remember what he said. 

Q. Do you recall whether he asked them not to go on 
strike? A. I don’t recall him—no, sir—asking them not 
to go on strike. 

Q. How about Mr. Madison? 

Did he ask them not to go on strike? A. No, sir. 

Q. Or words to that effect? A. I wouldn’t—I don’t re- 
call anybody asking them not to go on strike. 

Q. Did they ask them to stay in the plant to work? A. 
We announced that we were going to work that night, 
yes, sir, we had a crew to work and steel to pour, and the 
men to do with, and we said we were gonna work that 
night, yes, sir. 

e e * ° s s 

[245] Q. (By Mr. Mattson) Do you recall either Mr. 
Madison or Mr. Russell indicating in any way to the 
employees that they might get a raise if they stayed off 
strike, or stayed at work that night? A. Well, in the 
first place, as I said, I’m just not positive that I would 
say that either one of them spoke, but to make a state- 
ment that they would get a pay raise, I would say not— 
I would say no to this question. 

Q. You do not recall that being said? A. No, sir. 

Q. Mr. Peacock, you saw the gentleman who just walked 
in the door, and is seated to the right back here? A. Yes, 
sir. 
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Q. Do you know him by name? A. (Pause.) 

Golly, you know, when I saw him walk in, I wondered, 
well, who is it, by golly. 

If I saw 15 or 20 names, I could pick the name out— 
if they were written down. 

Q. If I were to tell you his name is Mr. Fishburne—— 
A. Yes. 

Q. ——would that strike a bell? A. Yes, Fishburne. 

Q. Do you recall, Mr. Peacock, if on the night of the 
strike, before this meeting we are talkin g about, whether 
[246] you talked to Mr. Fishburne—after the strike had 
commenced? A. After 9:30? 

Q. Yes. A. Specifically talked to him? 

Q. Yes. A. No, I do not recall this. 

Q. Is it possible, but you just do not recall? A. It is 
possible, yes, sir. 

Q. But, you do not remember at this time? A. No, sir. 

Q. In September of 1966, did you have occasion to 
individually question employees in offices in the plant, 
concerning union matters or union activities? A. No, sir. 

Q. You at no time spoke to employees privately, con- 
cerning union matters in any way? A. No, sir. 


Q. Do you know whether employees were being called 
in, as Company policy, for private interviews—— A. Yes, 
sir. 


Q. ——to discuss the Union? A. Yes. 


Q. What—— A. Well, now, they were called in. 
[247] Now, I don’t know what the discussion was about. 
You said, ‘‘to discuss the Union,’’ and I would say no 
to that, sir. 

Q. You had no idea what they were being called in for? 
A. They were called in for interviews, yes, sir. 
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Q. But, you did not know what the subject matter was? 
A. No, sir. 

I did not know what the subject matter was, no sir. 

Q. Were substantially all of the employees in the plant 
called in, one by one, during this period, before the elec- 
tion? A. Yes, sir. 

Q. You were notified that they would be called in? 
A. I knew that they would be called in, yes, sir. 

Q. You were advised that they would be called in, 
prior to these interviews—that they were going to do 
this? A. Just prior to their interviews? 

I would not necessarily know that, no, sir. 

Q. I mean, did the other officials notify you that they 
were going to conduct interviews? A. Oh, yes, sir. 

Q. Before they were actually conducted? A. Yes, sir. 

Q. And, they did not tell you what these were for? 
A. No, sir. 

[248] Q. Did you ask them what the reason was? A. No, 
sir. No, sir. 

Q. Did you ever have any knowledge of what they were 
for, Mr. Peacock? A. (Pause.) 

I don’t know—what do you mean by ‘‘knowledge of 
what they were for’’? 

Q. Were you ever informed by the officials of the Com- 
pany what had taken place at the interviews? A. No, sir. 

Q. Now, after the strike began, Mr. Peacock, where 
was your main source of hiring people to man the plant? 
A. People that came to our premises for employment. 

Q. You mean off the street? Applicants off the street? 
A. Yes, sir. 

Q. What about the unemployment office, or spot labor 
pools around the city? A. (Pause.) 

A. We ran ads in the paper, and just word, in general, 
that we were hiring personnel. 
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Q. At any time, did the Company send out trucks to 
the employment office or any spot labor pools, to bring 
back loads of employees—workers, in an attempt to man 
the [249] plant? A. (No response.) 


Mr. Bowden: Your Honor, I think the witness is being 
asked questions about an area about which he had noth- 
ing to do, and he is trying to be honest with the questions. 


Trial Examiner: Well, don’t you think the witness 
could remember whether he had trucks come to the plant 
with employees, if such an unusual thing happened? 

Mr. Bowden: This is another department. 

Trial Examiner: I understand that. But, if men would 
come to the plant, they would come in, and presumably 
as plant manager, he would know what was going on, to 
man the plant. 

Mr. Bowden: He is only responsible for the production, 
and where they got the employees is not—— 

Trial Examiner: I should think he would remember. 
If he does not remember, he can say so. I think the 
question is fairly asked of him. Did trucks come with 
men, wherever they came from—with men? 

The Witness: (Pause.) Not trucks, as such—I mean, 
when you talk about trucks—— 

Q. (By Mr Mattson) What form of vehicle? A. We 
had—what is it— [250] (Pause.) Not a van, just a—I’m 
not familiar with—— 

Q. Station wagon? 


Trial Examiner: Limousine? 
The Witness: Not a station wagon—I’m thinking of 


a— 


Mr. Bowden: Pickup truck? 
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Q. But, you did not know what the subject matter was? 
A. No, sir. 

I did not know what the subject matter was, no sir. 

Q. Were substantially all cf the employees in the plant 
called in, one by one, during this period, before the elec- 
tion? A. Yes, sir. 

Q. You were notified that they would be called in? 
A. I knew that they would be called in, yes, sir. 

Q. You were advised that they would be called in, 
prior to these interviews—that they were going to do 
this? A. Just prior to their interviews? 

I would not necessarily know that, no, sir. 

Q. I mean, did the other officials notify you that they 
were going to conduct interviews? A. Oh, yes, sir. 

Q. Before they were actually conducted? A. Yes, sir. 

Q. And, they did not tell you what these were for? 
A. No, sir. 

[248] Q. Did you ask them what the reason was? A. No, 
sir. No, sir. 

Q. Did you ever have any knowledge of what they were 
for, Mr. Peacock? A. (Pause.) 

I don’t Inow—what do you mean by ‘‘knowledge of 
what they were for’’? 

Q. Were you ever informed by the officials of the Com- 
pany what had taken place at the interviews? A. No, sir. 

Q. Now, after the strike began, Mr. Peacock, where 
was your main source of hiring people to man the plant? 
A. People that came to our premises for employment. 

Q. You mean off the street? Applicants off the street? 
A. Yes, sir. 

Q. What about the unemployment office, or spot labor 
pools around the city? A. (Pause.) 

A. We ran ads in the paper, and just word, in general, 
that we were hiring personnel. 
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Q. At any time, did the Company send out trucks to 
the employment office or any spot labor pools, to bring 
back loads of employees—workers, in an attempt to man 
the [249] plant? A. (No response.) 

Mr. Bowden: Your Honor, I think the witness is being 
asked questions about an area about which he had noth- 
ing to do, and he is trying to be honest with the questions. 

Trial Examiner: Well, don’t you think the witness 
could remember whether he had trucks come to the plant 
with employees, if such an unusual thing happened? 

Mr. Bowden: This is another department. 

Trial Examiner: I understand that. But, if men would 
come to the plant, they would come in, and presumably 
as plant manager, he would know what was going on, to 
man the plant. 

Mr. Bowden: He is only responsible for the production, 
and where they got the employees is not—— 

Trial Examiner: I should think he would remember. 
If he does not remember, he can say so. I think the 
question is fairly asked of him. Did trucks come with 
men, wherever they came from—with men? 

The Witness: (Pause.) Not trucks, as such—I mean, 
when you talk about trucks—— 

Q. (By Mr Mattson) What form of vehicle? A. We 
had—what is it— [250] (Pause.) Not a van, just a—I’m 
not familiar with—— 

Q. Station wagon? 

Trial Examiner: Limousine? 


The Witness: Not a station wagon—I’m thinking of 


a—— 


Mr. Bowden: Pickup truck? 
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The Witness: Well, not pickup truck. One that has 
quite a few seats in it—not a big bus, but—I don’t know 
what they call it. 


Q. (By Mr. Mattson) Were these groups, these new 
employees, being brought in this way, new groups, 
throughout the course of the strike? A. (Pause.) Not 
throughout the course of the strike, no, sir. 

Q. For the first two months of the strike? A. In the 
beginning, yes, sir. 

Q. Would you say at least two months—through March 
and April? A. Yes, sir. 

Q. Now, when these groups came in, was it your re- 
sponsibility to see that they got into certain types of 
jobs in the plant—appropriate jobs? A. As they were 
hired, I would put them to work, yes, sir, in their de- 
partments that they were put in. 

[251] Q. Now, how would you determine, when you get 


a group of new men in, into what types of jobs you 
should put them? A. Through the screening of the ap- 
plicant in the personnel office. 

This information. 


Q. Now, on these employees—were there large numbers 
of employees who had no prior training in the type of 
work you had at this plant? A. Yes, sir. 

Q. Were many of these employees put in on a temporary 
basis, to see how they worked out? A. All employees 
are on a 30-day probationary period. 

Q. To see if they could perform the work? A. Not 
temporary. 

Q. To see if they could perform the work? A. To see 
that they could do the work, yes, sir. 

Q. Is it correct that large numbers of these employees 
were unsatisfactory to you, and had to be let go? A. 
(Pause.) 

I would say—no, sir. 
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Q. What per cent would you say, from week to week, 
were unsatisfactory? A. Oh, gosh, 

Q. Would you say 25 per cent, 30 per cent? [252] A. 
Of what figure? 

Q. Of the total employees who were coming in. A. Less 
than that, sir. 

Q. About what, to the best of your—— A. Ten, 15 per 
cent, 


Trial Examiner: You mean about one or two employees 
out of ten turned out to be unsatisfactory ? 


The Witness: (Pause.) 

I’d say yes. 

Trial Examiner: Not more than that? 

The Witness: It could be a little more—I mean, I just 
don’t remember, sir. 


Q. (By Mr. Mattson) Were there any numbers of these 
who did not show up after the first day or two of work? 


Were there any problems in this respect? A. Yes, sir. 
Q. About how many, would you say, here—percentage- 
wise, Mr. Peacock? A. Ten, 15 per cent. 
You want a figure. 


Q. All right. 

Were any of these employees called into the Service, 
or were any of these summer students—I mean students— 
excuse me—who were hired for temporary work—or, any 
other classification hired for temporary work, for an 
emergency, [253] such as students? A. (Pause.) 

Yes, sir—yes. 

Q. About how many of these, percentagewise, were 
temporary types? A. Very isolated cases—one or two, or 
something like this. 

People, I mean, not per cent. 

Q. One or two a week, a month, or—— A. Over the 
period of time. 


— 368 — 


Q. Now, Mr. Peacock, isn’t it a fact that on occasion, 
you told employees that they were replaced or terminated, 
without checking the records—on occasion? A. No, sir. 

Q. It would be your testimony that every time such 
an inquiry was made that you went to check the records 
first? A. Yes, sir. 


Q. And thereafter, notified that individual? A. Yes, 
sir. 


Mr. Mattson: All right, sir. 
No further questions. 


Cross-Examination 


Q. (By Mr. Bowden) Mr. Peacock, let me ask you a 
question or two. A. Okay. 


[254] Q. Your main responsibility at the plant is produc- 
tion, is it not? A. Yes, sir. 


Q. During the Union campaign with the Steelworkers, 
were you assigned any active part or any responsibility 
for that campaign, at all? A. No, sir. 


Q. Did you participate in that campaign, at all? A. 
No, sir. 

Q. Now, during this strike situation, which occurred 
on February 28 and March 1, did you have any responsi- 
bility, as to the procurement, or the hiring of employees? 
A. No, sir. 

Q. Who handled that? A. The personnel office. 

Q. Did you participate in any of the Union negotia- 
tions, in reference to knowing what was going on in the 
negotiations? A. No, sir. 

Q. This raise that was given. 

What is Mr. Madison’s title, with the Company, first? 
A. Executive vice president. 
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Q. Yes. 

And, you were advised from Mr. Madison that these 
rates were going in. 

Is that correct? [255] A. Yes. 

Q. There was no discussion asking your approval of 
that, Mr. Peacock? A. Oh, no, sir. 

No, sir, there wasn’t. 

Q. Now, did the Company maintain a replacement list 
of employees? A. Yes, sir. 

Q. Did you have anything to do with this replacement 
list? A. No, sir. 

Q. Did you know from time to time who had been re- 
placed, or who was working? A. No, sir. 

Q. Until you checked, I meant. A. Until I checked 
specific cases. 

Q. Now, when you mentioned the fact that the ma- 
chinists got a raise of 28 cents per hour, they were, as I 
understand it, placed at $3.00 an hour. 


Is that right? A. Yes. 


Q. Do you know whether this raise had been suggested 
to the Union in negotiations, or not? A. No, sir. 


Q. I see. 

Now, as a matter of fact, this did not constitute a 
[256] 28 cent raise to all of your machinists, did it? 

Didn’t you—— A. No, sir, there’s a base journeyman’s 
rate, 2.62. 

Q. That is the base rate? A. And, we had some ma- 
chinists at 2.70. 

Q. You had some at $2.90, too, didn’t you? A. 2.90— 
machinists? 

Q. Yes—well, I mean—amillwrights, then. 

You had rates sprinkled in between the base rate and 
the three dollars, didn’t you? A. Yes, sir. 
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Q. At the time you passed out the checks on March 3, 
there were quite a few people there at that time? A. 
Yes, sir. 

Q. Was there very much discussion with you and any- 
body at that time? A. At that time, no, sir. 

Q. I will ask you if it was not the following week, on 
March 10, when you began to get the inquiries about 
whether they had been replaced or not? A. Yes, sir. 


[258] ELIJAH FISHBURNE 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Mr. Fishburne, how long were 
you employed by Florida Machine & Foundry Company 
prior to the strike of March 1—February 28, 1967? [259] 
A. A little better than two years. 

Q. What was your job classification at the time of the 
strike? A. Machinist helper. 

Q. What was your rate of pay at that time? A. 1.74. 

Q. An hour? A. Yes. 

Q. Now, I call your attention to the fact that the strike 
commenced on Friday—withdraw that ‘Friday’—on 
February 28, 1967, about 9:30. 

What shift were you working? Were you in the plant 
working that day? A. I worked from 4:00 to 12:30. 

Q. After midnight? A. Yes. 


Q. Which would carry you over into March 1, 1967? 
A. Yes. 
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Trial Examiner: Did you say yes? 
The Witness: Yes. 


Q. (By Mr. Mattson) Do you recall when the strike 
began? A. Yes, I do. 

Q. Did you continue working on your shift? A. Yes, I 
did. 
[260] Q. Did any Company official speak to you while you 
were at work? A. Not directly to me. 

There was about maybe four, five of us. Mr. Peacock, 
he talked to us in the shipping area. 

Q. About what time of night was this? 

Do you recall? A. After 9:30—a little after they walked 
out. 


Mr. Bowden: Your Honor, can he identify ‘‘Mr. Pea- 


cock’’ now? 
As I understand it there are two of them out there at 
the—— 


The Witness: Mr. George. 
Mr. Bowden: The one who just testified? 


The Witness: Yes, sir. 


Mr. Bowden: All right. 


Q. (By Mr. Mattson) Now, what did George Peacock 
say? A. He told us that the guys that remain in the plant 
that night, after the other guys walked out, would receive 
a ten cent raise on the hour. 

Q. Now, did you remain at work until the next morn- 
ing? A. Yes, I worked there all night. 

Q. Now, the next day was March 1. 

Did you go on strike, or did you go back to work? A. 
I left, I didn’t go back. 
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[261] Q. And, after that, did you get any letter from the 
Company saying you were terminated and replaced? A. 
Yes, I did. 

Q. About how long after you went out? A. I’m not 
sure, but I think probably a couple of weeks—I’m not 
sure. 

Q. About a couple of weeks—in March of 19672 A. 
Yes. 


Mr. Mattson: No further questions. 
Cross-Examination 

Q. (By Mr. Bowden) Do you recall who the other men 
were who were standing there with you at the time this 
statement was made by Mr. Peacock? A. Some of them. 

Would you like to have their names? 

Q. Yes. A. Johnnie Hall and Clifford Hall—I think 
that’s his last name—— 

Q. Clifford Hall? A. Yes. 

Q. And Johnnie Hall? A. Yes. 

Q. All right. A. (Pause.) 

I’m not sure. I don’t want to give someone’s name who 
[262] wasn’t there. I’m not sure of all of them, but I’m 
sure of these two guys, and myself. 

Q. Well, did they all work in your department? A. No. 

I worked in the machine shop. 


Q. What department were they out off A. Cleaning 
room—yes, the cleaning room. 


Q. Cleaning room employees? A. Yes. 


Q. There were two of those, you think? A. Yes, sir. 
Q. And, Johnnie Hall and Clifford Hall are the only two 
that—— A. Only two I can remember. 


Q. Yes. 
How long have you worked there? Two years, I be- 
lieve you stated? A. Yes, a little better than two years. 
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Q. All right, sir. 

After the strike—you went out on strike on March 1, 
did you say? A. Yes. 

Q. Did you ever come back and re-apply for your job? 
A. No, sir, I did not. 


[264] THOMAS M. MADISON 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
Q. (By Mr. Mattson) I beg your pardon, Mr. Madison, 
but did you state your name and address for the record? 


A. I did, yes. 

Q. What is your position at the plant? A. Executive 
vice president of Fleco Corporation and Florida [265] Ma- 
chine & Foundry Company. 

Q. And, about how long have you occupied that posi- 
tion, approximately? A. That particular position, about 
three years with one Company and about—less than a 
year with the other. 

Q. In 1966 and 1967, what position did you occupy? A. 
I was executive vice president of Florida Machine, and— 
in 1966; made executive vice president of Fleco—in the 
fall of 1967. 


Mr. Mattson: General Counsel requests permission to 
examine this witness under Rule 43(b) of the Federal 
Rules of Civil Procedure. 


Trial Examiner: Permission granted. 
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Mr. Bowden: Same objection, Your Honor. 
He has not shown—he has not been shown to be hostile. 


Mr. Mattson: I believe he is a management agent. 
Trial Examiner: The objection is overruled. 


Q. (By Mr. Mattson) I hand you what has been marked 
for identification as General Counsel’s Exhibit No. 2, and 
ask you if that is a correct copy of the Union telegram, 
dated July 9, 1967, which was received by the Company? 

(Handing document.) 

A. (Examining document.) 

Yes. 

Q. All right. 

[266] This telegram is a one page document, which in 
effect, tells you that the strike has been called off, and 
in substance, that the employees are requesting to return 
to work. 

Is that correct? A. Yes. 


Mr. Mattson: Perhaps we could have this in by stipu- 
lation? 

Well, I propose that the document be received in evi- 
dence. 


Mr. Bowden: No objection. 


Trial Examiner: General Counsel’s Exhibit No. 2 is 
received. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 2, for identification, was re- 
ceived in evidence.) 


Mr. Mattson: I might note for the record that both 
copies have an inked-in “T, M. Madison” at the bottom, 
and this is not offered in conjunction with the offer. 

The offer concerns just the typed portion. 
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Q. (By Mr. Mattson) Mr. Madison, the Company did 
in fact receive that telegram from the Union, did it not? 
A. Yes. 

Q. And, on about what date—July 10, or the same day, 
July 9% [267] A. July 10 we received it, 

Q. Of 19672 A. Yes. 


Mr. Mattson: I would request that this document be 
marked General Counsel’s Exhibit No. 3. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 3, for identifi- 
cation.) 


Q. (By Mr. Mattson) Mr. Madison, I hand you what 
has been marked as General Counsel’s Exhibit No. 3, for 
identification, and ask you if that is not the list of em- 
ployees—strikers or employees, who did not return to 
work upon commencement of the strike February 28, 
1967, prepared by the Company, pursuant to my sub- 


poena? 


i ° e . * « * 
[268] Let the record show that General Counsel has 
offered the document to Mr. Bowden for inspection. 

Mr. Bowden: Yes. 

Trial Examiner: General Counsel’s Exhibit No. 3 is re- 
ceived. 

(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 3, for identification, was re- 
ceived in evidence.) 

Mr. Mattson: General Counsel requests that this 


document be marked as General Counsel’s Exhibit No. 4, 
for identification. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 4, for identifi- 
cation.) 
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Q. (By Mr. Mattson) Mr. Madison, I hand you what 
has been marked as General Counsel’s Exhibit No. 4, for 
identification, and ask if that is the list prepared by the 
Company of strikers who requested reinstatement, to- 
gether with the dates of such requests, as shown by Com- 
pany records? 

(Handing document.) 

A. (Examining document.) 

This is. 

Q. Now, this is the document prepared at my request? 
A. Yes, on your subpoena. 


Mr. Mattson: All right, sir. 
[269] The document has been shown to Mr. Bowden, and 
General Counsel would now offer General Counsel’s Ex- 
hibit No. 4 in evidence. 


Mr. Bowden: No objection. 


Trial Examiner: General Counsel’s Exhibit No. 4 is re- 
ceived. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 4, for identification, was re- 
ceived in evidence.) 


Mr. Mattson: General Counsel would request that this 
document be marked as General Counsel’s Exhibit No. 5, 
for identification. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 5, for identifi- 
cation.) 


Q. (By Mr. Mattson) Mr. Madison, I hand you the doc- 
ument which has been marked General Counsel’s Exhibit 
No. 5, for identification, and I will ask you if that is the 
list prepared pursuant to my subpoena request, by the 
Company, of all strikers who were sent termination letters 
on March 16, 1967? 


—377 — 


(Handing document.) 


A. (Examining document.) 
Yes, 


Mr. Mattson: The document has been shown to Mr. Bow- 
den, and I will now offer General Counsel’s Exhibit No. 5 
in [270] evidence. 


Mr. Bowden: No objection. 


Trial Examiner: General Counsel’s Exhibit No. 5 is re- 
ceived. 

(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 5, for identification, was re- 
ceived in evidence.) 


Q. (By Mr. Mattson) Mr. Madison, in about August of 
1966, do you recall whether the Employer posted a notice 
in the plant, in which it advised the employees concern- 
ing certain plans the Employer had to revise its hospitali- 
zation program, discussing the increase—contemplated in- 
crease in the room rate from nine to fifteen dollars a day, 
and an increase in everybody’s life insurance up to $5,000? 

Do you recall that notice being issued? A. The notice 
was passed out, yes, sir. 

It was not posted on the bulletin board. 


Mr. Mattson: I would request that this document be 
marked as General Counsel’s Exhibit No. 6, for identifica- 
tion, please. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 6, for identifi- 
cation.) 


Q. (By Mr. Mattson) I hand you what has been marked 
as General Counsel’s Exhibit No. 6, for identification, and 
ask [271] you to look at that, a one page document, dated 
August 3, 1966. 


(Handing document.) 
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And, I ask you if this is the notice you referred to as 
having been passed out to the employees? A. (Examining 
document.) 

It’s similar to the one. I’d have to check our records to 
see if it’s exactly it—a duplicate. 


Q. Would you make that check now? 


Trial Examiner: I am going to suggest with respect to 
all such checks that I am going to receive them, subject 
to a later check, and if any variance is brought to my at- 
tention, we will reconsider the admission of the document. 

Are you offering General Counsel’s Exhibit No. 6 at this 
time? 


Mr. Mattson: Yes, sir, I am offering General Counsel’s 
No. 6. 


Trial Examiner: General Counsel’s Exhibit No. 6 is re- 
ceived. 


(Whereupon, the document previously marked as Gen- 


eral Counsel’s Exhibit No. 6, for identification, was re- 
ceived in evidence.) 


Q. (By Mr. Mattson) Now, as you recall, Mr. Madison, 
how was that passed out to the employees? A. I think it 
was handed out with their paycheck—I’m not [272] en- 
tirely sure. 

Q. About the date on that letter—August 3, 1966? A. 
Yes, approximately that date. 

Q. All right. 

Now, Mr. Madison, pursuant to my subpoena, did you 
prepare a list or have a list prepared which reflected the 
dates on which certain strikers were allegedly replaced, 
and the dates of their replacement? A. Yes, I did. 


Q. I hand you this document, Mr. Madison, and ask you 
if that is the document you refer to? 


(Handing document.) 
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A. (Examining document.) 

Yes, this is the document I had our office prepare, yes, 
sir. 

Q. I will ask you at this time, Mr. Madison, on what 
date was Mr. Willie Boggs—striker Willie Boggs and 
striker Rufus Smith replaced? A. These are by job clas- 
sifications, so it’ll take me a minute to find Willie Boggs. 

Do you know where he is, by chance? 

Q. Yes. 

(Indicating.) 


A. Willie Boggs, yes. 

The record shows that he was replaced by Leon Mungin 
[273] and the rate was $1.55. He was replaced on 3/22/67. 

Q. And, Mr. Rufus Smith? A. Rufus Smith? 

He was replaced by David Baumann on 3/22/67, accord- 
ing to this document. 

Q. Is there any indication in there on what date Mr. 


Withers was replaced—the carpenter? 

(Indicating.) 

A. Withers? 

Yes, he was replaced, according to this document, on 
March 3, 1967. 

If I may, there’s one correction on this list that I no- 
ticed last night. It’s a minor one, but—there’s a typo- 
graphical error after—Alex Chance was replaced on March 
13, 1967. 

It’s just a typographical error. They have 66. We could 
correct that—— 

Q. That is not under question at this time. A. No, I just 
wanted to get that. 

Q. Thank you very much. A. Yes. 


Mr. Mattson: If I may have one moment off the record, 
to study this document a little further? 
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Trial Examiner: All right. 

Off the record. 

[274] (A short recess was taken.) 

Trial Examiner: On the record. 

Q. (By Mr. Mattson) Mr. Madison, were you here when 
Mr. Alonzo Harris testified yesterday? A. Yes. 

Q. Do you recall that he indicated that he had been re- 
tired by the Company? A. No, sir, I did not understand 
that. 

Q. Do you know whether or not he was retired by the 
Company? A. As far as—no, as far as I’m concerned, as 
far as my knowledge, he was never retired by the Com- 
pany. 

Q. Was he given payment for his pension fund, or any 
other benefits that had accrued over the years? A. Yes. 

Yes, upon his replacement and termination, yes. 

Q. But, to your knowledge, he was not retired, he was 
not due for retirement? A. No, not to my knowledge. 


Q. Now, he indicated that he was not given his vacation 


pay. 

Do you recall why he would not have been given his 
vacation pay, what the basis for the calculation would be? 
A. Well, our vacation is not on an accrual basis, and his 
employment date was August first, and he was terminated 
—I [275] don’t know—sometime in March; therefore, he 
had not been there that particular year, and did not earn 
his vacation. 

So, he was not eligible for vacation or vacation pay, in 
the event of his termination. 

Q. In other words, he would have had to remain at work 
until a certain date? A. Until August first, if August first 
was his employment date. 

Q. Then he would have received that accrued vacation? 
A. Yes. 


— 381 — 


He would have received his vacation pay or his vaca- 
tion, whichever. 


Trial Examiner: Now, Mr. Madison, if he wanted to 
take a vacation, if there had been no strike, and he took 
a vacation in July, would he have been permitted to take 
a vacation in July? 


The Witness: Yes, sir. 


Trial Examiner: Is it a full year, or a certain number 
of days? 


The Witness: No, it’s a full year, Your Honor, but we 
have our vacation period, June, July and August, during 
the usual summer months. 

And a man can take that vacation during those months, 
even though it—his anniversary—as long as his anniver- 
sary [276] date is prior to September first. 

So, in Al Harris’ case, if he had decided to take his 
vacation in June of that year, he would have been per- 


mitted to do so during the vacation period, even though 
his anniversary date was August first. 


Trial Examiner: If he quit before August first, would 
there have been a recapture of the vacation? 


The Witness: Yes, yes. 


Q. (By Mr. Mattson) Mr. Madison, you attended a num- 
ber of the negotiation sessions? A. Yes, I did. 


Mr. Mattson: General Counsel would propose a stipu- 
lation at this time, for the record, that negotiations were 
conducted between the Employer and the Union on the 
following dates: 

November 28, 1966—— 


Mr. Bowden: Do you want this from the start? 
The first one was October 27. 


Mr. Mattson: Was there a meeting conducted? 
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Mr. Bowden: We met for a meeting, but no Union rep- 
resentatives showed up. 
The committee was there. 


Mr. Mattson: Well, I want to go on negotiations having 
been undertaken. 
You can put that in evidence. 


Mr. Bowden: I think we ought to have all of the [277] 
meetings, if you are going to list meetings. 

This was a meeting set up, and the committee was there 
and the Company was there. 


Mr. Mattson: What date was that? 
Mr. Bowden: October 27, 1966. 


Mr. Mattson: All right. 
But, negotiations were not conducted on that date? 


Mr. Bowden: There was nobody there to negotiate, other 
than the Union committee. 
They were looking for the Union representatives. 


Mr. Mattson: Now, then, the next date would be Novem- 
ber 28, 1966? 


Mr. Bowden: Right. 


Mr. Mattson: And, negotiations did take place on that 
date? 


Mr. Bowden: Right. 

Mr. Mattson: And hereafter. 

Mr. Bowden: Right. 

Mr. Mattson: Next meeting, December 19, 1966. 


Mr. Bowden: Yes. 


Mr. Mattson: The next meeting was January 6, 1967. 
Mr. Bowden: Right. 
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Mr. Mattson: Next meeting, January 25, 1967. 

Mr. Bowden: Yes. 

Mr. Mattson: Next meeting, February 7, 1967. 
[278] Mr. Bowden, is that correct? 

Mr. Bowden: Right. 


Mr. Mattson: And, the stipulation to include that on 
this date, February 7, and hereafter, all meetings were 
before the Federal Mediator. 


Mr. Bowden: That is right. 
Trial Examiner: That includes the one on February 7? 


Mr. Mattson: Includes the one on February 7, yes, sir, 
and thereafter. 


Trial Examiner: All right. 


Mr. Mattson: Next meeting was held on February 13, 
1967. 


Mr. Bowden: Yes. 

Mr. Mattson: Next meeting, February 22. 
Mr. Bowden: Yes. 

Mr. Mattson: Next meeting, March 14, 
Mr. Bowden: Right. 


Mr. Mattson: The next meeting was held on May 1, 
1967, 


Mr. Bowden: Right. 


Mr. Mattson: And, the next meeting and last meeting 
was held on August 7, 1967. 


Mr. Bowden: Correct. 


Mr. Mattson: General Counsel, together with Mr. Bow- 
den, would submit that as a stipulation. 
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Trial Examiner: The stipulation is noted. 
[279] Q. (By Mr. Mattson) Mr. Madison, did you attend 
the meeting of November 28? A. Yes. 


Q. Did you attend the meeting of December 19? A. As 
far as I recollect, yes. 
My notes would show that. 


Q. The next meeting, on January 6% A. Yes. 
Q. And, the next meeting, on January 25% A. Yes. 


Q. How about the first meeting before Federal Mediator 
Kazin, on February 7? A. Yes. 


Mr. Bowden: We will stipulate that Mr. Madison was at 
all meetings except the March 14, 1967-— 


The Witness: And, the August 7. 
Mr. Bowden: And the August 7. 


Mr. Mattson: Thank you. 
I will accept that stipulation. 


Trial Examiner: The stipulation is noted. 


Q. (By Mr. Mattson) Now, during the meetings, the first 
three or four meetings, is it correct that the Employer 
representatives indicated to the Union that they had made 
a survey of the wages or rates in the area, and as a result 
of such survey, that they felt that their present rates 
were [280] satisfactory? 

And, that was in support of their position that they 
would retain their own—the present pay rates? A. Sur- 
veys—I don’t know. 

We felt as though our pay rates were in line. Now, 
these were informal surveys, yes. 

Q. And, you so indicated that you had made such a sur- 
vey? Your views were based on such a survey during the 
course of these first few meetings? 

Is that correct? A. Wholly on the survey? 

No, no, that’s not correct, not wholly on the survey, no. 
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Q. Not wholly, but based in part—— A. Partially, yes. 

Q. ——based on the survey? A. Partially, yes. 

Q. Now, later, during the course of the negotiations, 
there was some increase or some wage increases offered 
by the Employer, were there not? A. Yes, sir. 

Q. And, was it so indicated to the Union representatives, 
that this increase now being suggested by the Company 
was based upon more recent, new surveys? A. Yes. 

[281] Q. Which indicated that such wage increases could 
be offered by the Company at this time? A. Yes. Yes, 
partially, also. 

Q. Is it also correct that at the time the surveys were 
mentioned, that the Union negotiators asked as to the 
nature of these surveys and for further information from 
the Employer in this—— <A. Not to my recollection, no, 
sir. 


Q. Is it possible that they asked for this information? 


Mr. Bowden: I think, if I may interject here—are you 
talking about during negotiations, or by letter. 
Now, we furnished this by letter. 


Mr. Mattson: I am talking about during negotiations. 
My question is explicit. 

Q. (By Mr. Mattson) During your presence, do you now 
recall any Union representative asking for this informa- 
tion on these surveys? <A. No, sir. 

Q. Is it possible, or do you deny that they asked for 
it? A. No, it’s possible, yes. 

Q. Now, during these negotiations with the Union, 
when the subject of the Union request with respect to 
hospitalization and insurance benefits arose, did the Em- 
ployer at any time indicate to the Union that it had pre- 
viously had plans to [282] increase such benefits, as indi- 
cated by its August 3, 1966—— A. In the negotiations? 
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Q. During the negotiations. A. Not to my recollection. 

Q. They at no time during these negotiations mentioned 
such plans, did they? A. Not to my recollection. 

Q. And, noting that the letter of August 3, 1966, con- 
templated a raise to $5,000 in life insurance, would I be 
correct in stating that the Employer at no time during 
negotiations offered to the Union to raise its life insur- 
ance benefits to a $5,000 level? A. Would you rephrase 
that again, please? 

Q. Did the Employer representatives at any time dur- 
ing negotiations offer to raise this life insurance benefit 
to a $5,000 level, as suggested by the Union? A. As sug- 
gested by the Union? 

Q. Did the Union request the 5,000? A. Not to my— 
my notes would show that—not to my recollection. Pos- 
sibly, they could’ve. 

Q. Did the Employer ever offer to raise its life insur- 
ance benefits to $5,000? A. I don’t think we got that far 
in our negotiations, 

[283] Q. You did make offers less than $5,000, did you 
not? A. On life insurance, in particular? 


Q. Yes. A. Not to my recollection. 
Q. Did you suggest a $3,000 level? A. No. 


Q. What was the present level in the plant, during the 
negotiations, on life insurance? A. It’s $2,000 for certain 
job class—certain annual incomes and I believe it’s 
$3,000 for certain other annual incomes. 


Q. The maximum being $3,000? A. Yes, to my recollec- 
tion, now. I don’t have my notes in front of me. 


Q. And, the Employer’s position was at all times dur- 
ing negotiations that that was as high as they wanted 
to go? A. To my recollection. Now, possibly the notes 
would show otherwise. 
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Q. But, they at no time offered to increase life insur- 
ance to $5,000? A. Did we actually offer to do so? 

Q. Yes. A. I’d have to pass on that question. My im- 
pression is no. 


[284] Mr. Bowden: Your Honor, could he have his notes 
to refer to? 
He might be able to answer these questions. 


The Witness: My notes would show that. 


Trial Examiner: No, I would rather test his recollection, 
Mr. Bowden. 


Mr. Bowden: All right. 


Q. (By Mr. Mattson) Now, Mr. Madison, these two 
surveys that you mentioned—— A. Two surveys? 

Q. Yes. 

I believe you indicated that you had a survey at the 
outset of negotiations, which you mentioned would sup- 
port the Employer’s position to maintain the status quo 
with respect to wage rates? A. Yes. 

Q. And thereafter, when the Employer came up with 
a wage offer for certain limited classifications, you indi- 
cated that the area survey—a more recent survey indi- 
cated that these raises were appropriate for the Employer 
to offer at that time—a more recent survey? 

Is that correct? A. Not an area survey. 

No, it was an informal survey of certain employers in 
our type industry—and certain job classifications and in 
[285] addition, an across the board increase—— 

Trial Examiner: Well, based on the survey of the rates 


in effect at other companies doing similar manufacturing 
of similar products? 


The Witness: Yes, sir. 


Trial Examiner: You had two surveys, one at the out- 
set of negotiations and one later, on the basis of which, 
some wage increases were offered? 
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The Witness: On the basis of the second survey, yes, 
sir. 


Trial Examiner: Right. 


Q. (By Mr. Mattson) Now, these surveys. 

Did you have them reduced in some form or document 
for the Employer’s use or retention? A. Yes, we have 
them, and they were turned over to the Union I think 
in one of our correspondences, not at one of the sessions. 

This was a letter, by letter. 

Q. Now, back in 1966, around September or so, did 
you discuss with employees the fact that you had a survey 
or knew the rates of other plants, and discuss with them 
the adequacy of their wage rates at your plant? A. Yes. 

Yes, informally. 

Q. All right. 

[286] And, did you indicate to these employees that this 
was based on your study of various other plants in the 
area? A. Yes, my informal survey—I have to use that—— 

Q. What are some of the plants that were encompassed 
in that informal survey that you mentioned to employees 
in September of 19661 A. The ones that were mentioned 
in the letter to the Union—C. I. Capp, Coolair, Florida 
Steel, Aetna Steel—people in our same type of industry— 
Jacksonville Shipyards. 

Q. Are these the same ones that were mentioned to the 
employees in September of 1966? A. Roughly, yes. 

Q. Now, what about the more recent survey, in which 
you came up with a wage offer, an increase for certain 
classifications? 

What was that survey? What did that encompass? 
A. Roughly the same companies, 

Q. In other words, you went back to the same compa- 
nies, or you did not explore some new companies, increase 
your survey? 
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How do you mean that it was a new survey? Did you 
make new studies? A. We made new informal contacts 
with those companies to find out what their wage rates 
were in certain classifications, found out they’d made 
adjustments. 

Q. I see. 

[287] These adjustments. 

Do you know during what year had these adjustments 

been made? A. Since we made our other informal survey. 


Q. In other words, these adjustments had been made 
during the course of negotiations? A. Not necessarily. 

Q. Had they been made prior to negotiations? A. Pos- 
sibly. 

Q. And, you were not aware of these adjustments be- 
fore you went to negotiations? A, You mean the original 
negotiations? 

Q. The original negotiations. A. We were not aware 
of them at the original negotiations—the adjustments, no. 


Q. Would you name again some of the companies—— 

You remarked that the material had been furnished to 
the Union—or, had it been furnished your attorney for 
furnishing to the Union—this material on the survey? 
A. It was furnished to the Union through our attorney. 

Everything is furnished the Union through our attor- 
ney. He’s the spokesman for our group. 


Q. What type of material did you provide to your 
attorney? 

Was it a study, a cost account of various companies? 
What type of document did you give to your attorney? 
[288] A. Well, I gave him—there- were two surveys— 
two national—I think there were area surveys conducted 
that we had in our possession, and also the results 
of our informal surveys of local companies in our same 
industry. 
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Q. You said there was both a national and a local 
survey result—— A. Not national. 
They were area surveys. 


Q. How large an area? A. One, as I recall, was in— 
was steel foundries in the Southeast; and the other, I 
think, was on the Eastern Seaboard. 

I don’t know—they’re a matter of record. I think we 
provided the Union with them. 

Q. Now, in this area survey, about how many employers 
or companies would have been covered? A. In our local 
survey? 

Q. No, the one you mentioned—the area—roughly? A. 
Roughly, 15. 

Q. And, as far as your local survey is concerned, about 
how many companies? A. Roughly five, six—something 
like that. 


Mr. Mattson: General Counsel requests that the first 
two page document here be marked for identification as 
General Counsel’s No. 7; 

[289] And, the second two page document be marked 
as General Counsel’s No. 7 (a). 


(Whereupon, the above referred to documents were 
marked as General Counsel’s Exhibits Nos. 7 and 7 (a), 
for identification.) 


Q. (By Mr. Mattson) Now, Mr. Madison, I hand you 
what has been marked for identification as General Coun- 
sel’s Exhibit No. 7 (a), a two page document, and I ask 
you if that is a true copy of the letter you sent to your 
attorney, submitting—embodied therein, the survey re- 
quested by the Union? 

(Handing document.) A. (Examining document.) 

It looks similar. I think we would have to check the 
actual document. 


Mr. Mattson: Mr. Bowden, can we perhaps stipulate 
that this is the letter from Mr. Madison to you? 
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Mr. Bowden: I think the Trial Examiner has—— 


Trial Examiner: These will all be subject to checking 
subsequently. 

It may be offered now. 

Mr. Mattson: May we also stipulate, Mr. Bowden, that 
—to keep the continuity of these documents—that General 
Counsel’s Exhibit No. 7, the two page letter, is a true 
copy of your letter of August 15, 1967, to Mr. Edwards? 
[290] Mr. Bowden: Yes, that is true. 

Mr. Mattson: Which letter submitted the attached 
Madison survey letter of June 12, 1967? 

Can that be so stipulated? 


Mr. Bowden: Yes. 


Mr. Mattson: General Counsel will then offer in evidence 
General Counsel’s Exhibits Nos. 7 and 7 (a). 


Trial Examiner: General Counsel’s Exhibits Nos. 7 and 
7 (a) are received. 


(Thereupon, the documents previously marked as Gen- 
eral Counsel’s Exhibits Nos. 7 and 7 (a), for identifica- 
tion, were received in evidence.) 


Q. (By Mr. Mattson) Now, Mr. Madison, looking at 
that document, No. 7 (a), did that encompass the area 
survey that you made, or was that only a portion of it? 
A. (Pause.) 

To my recollection, this is the major part of our survey. 

Q. Now, am I correct that this is what you sent to 
Mr. Bowden, to furnish to the Union, pursuant to their 
request for the results of any area surveys—— A. Yes. 

Q. ——made by the Employer? A. Yes. 

[291] Q. So, this would include the area survey, the local 
survey—the entire results? A. Yes. 
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Q. And, no more than this was furnished—than is rep- 
resented in those two pages of No. 7 (a)? A. Not to my 
knowledge. 

Tria] Examiner: Mr. Mattson, I notice that some of the 
exhibits have not been submitted in duplicate. 

Would you make sure before the hearing closes that the 
Reporter is given a duplicate of each exhibit? 


Mr. Mattson: I will 
Trial Examiner: All right. 


Q. (By Mr. Mattson) Mr. Madison, Mr. George Peacock 
testified that there was a general increase granted in the 
plant in the fall of 1967. 

Is this correct? <A. Yes. 


Q. Would you give me the dates of that increase? A. 
I think our records show it was the first part of October— 
October the second, if I recall correctly. 


Q. Could you confirm that later? A. Wait a minute. 


Excuse me. When did you say—’66 or ’67? 

Q. 1967. A. 67? 
[292] Q. Yes. A. Yes, that’s it. 

Q. Is it possible that could be in September? A. No. 

Excuse me. Could I refer to my notes, or refer to my 
attorney? 

Is that correct? Is that the date? 

Q. I think for this date that I would like for you to 
check your notes, at this time. A. Is that all right? 


Trial Examiner: Yes. 


The Witness: (Examining documents.) 
That date is correct, October the second, 1967. 


Q. (By Mr. Mattson) And, what were the increases 
effected on that date? A. It was eight cents across, as 
I recall. 
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I would also like to refer to my notes. As I recall, it 
was eight cents across the board, with additional increases 
of—electrie furnace operators to a top of $3.10—wait— 
what is it—$3.10? 

(Pause.) 

No, $3.00 an hour. 


Mr. Bowden: Your Honor, we submitted this to the 
Board by way of an exhibit. 
If he could look at it, he could get this. 


[293] The Witness: It’s been subpoenaed. 

Is it all right if I— 

Mr. Mattson: There are only a few of these—three 
classifications. 


The Witness: Four classifications. 

Maintenance to the top rate of 2.85, as I recall; pattern 
makers a top rate of $3.10 an hour; electric furnace 
operators, a top rate of $3.00 an hour, and machinists a 


top rate of $3.00 an hour, if my memory serves me cor- 
rectly. 

Q. (By Mr. Mattson) Thank you. A. Could I check 
my notes to make sure I’m right? 

Q. You surely may. 

Trial Examiner: The precise amount of the increase is 
that important? 

Mr. Mattson: I think at this time we might as well have 
it in the record, if we may. 

The Witness: Excuse me. 

(Examining documents.) 

Can I read them off to you? 

Q. (By Mr. Mattson) If you will read them off to me? 


A. Electric furnace operators, top rate of $3.00 an hour; 
machinists, top rate of $3.00 an hour; maintenance men, 
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top rate of $2.85 an hour; pattern makers, top rate of 
$3.10 an hour. 

All other job classifications increased eight cents per 
hour. 

[294] Q. Thank you. 

Now, prior to that increase, had there been— 

At what date was it decided that you were going to put 
in these increases, how long before the increases were 
actually effected? A. I’d say the latter part of the week, 
probably, prior to October second. 

Q. Prior to that time, had there been any notice on the 
bulletin boards in the plant to the effect—notifying the 
employees that the Employer could not put in wage in- 
creases that it would be unlawful in any way—or, words 
to that effect? A. Yes. 

Q. Do you have a copy of that with you, that notice? 
A. I think I do. 


Q. Would you check your papers? A. (Examining docu- 


ments.) 

We could probably get it. 

Q. Well, if you will bring it in at a later time, we will 
not delay the hearing now. 

Thank you, Mr. Madison. <A. All right. 

Q. Now, how long had that notice been in the plant? 
A. AsI say, I didn’t find a copy of it; I’d say it had been 
put up—what—six weeks prior to that—something like 
that. 

[295] I don’t know—a month or so prior. 


Q. And, for what reason was it removed? A. Was it 
removed? 


Q. What was the reason for removing that notice from 
the board? A. For removing it from the bulletin board? 
In other words, why it isn’t there today? 


Q. Yes. 
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At the time it was removed, what was the reason for 
removing it? A. I guess just to make room for some other 
material on the bulletin board. 

I don’t know of any specific reason it was removed 
from—— 

Q. I see. 

Now, as to these wage increases that you granted on 
October 2, 1967, who made the decision to put these wage 
increases into effect? A. Who made the decision? 

Q. Was it a joint decision between several officers, or 
a single decision? A. The members of our executive com- 
mittee made the decision. 

Q. And, you say that this was made about the latter 
part of the week prior? [296] A. Approximately. 

Q. And, who was on that committee? A. On our execu- 
tive committee? 

Q. Yes. A. Mr. Willard H. Pearsall, Jr., myself, Mr. 
Thomas W. Peacock and Mr. Franklin G. Russell. 

And, this was granted with the approval of our attorney. 

Q. Was Mr. George Peacock consulted on this in any 
way, Mr. Madison? A. No. 

Q. Was he advised as to why you were putting them 
into effect? A. Yes. 

Q. What did you tell him? A. What did we tell him? 

Q. What did you tell Mr. Peacock? A. We told him we 
were going to put these rates into effect. 

Q. Yes. 

I asked you if you told him why, and you said yes, and 
I then asked you what it was that you told him. A. Be- 
cause we figured that we had reached an impasse with the 
Union, and that we were at a competitive disadvantage in 
the local labor market, and we felt compelled to put this 
wage adjustment into effect. 

[297] Q. You just mentioned—I think you said, ‘“‘We fig- 
ured we had reached an impasse——”’ A. Yes. 
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Q. Where was this decision made—in this discussion of 
the executive committee? A. With our attorney, in consul- 
tation with our attorney. 

Q. Oh, he was present at the time? A. No, no, no. 

Q. Did you consult your attorney after this meeting of 
the executive committee, or before? A. After the meeting 
of the executive committee, to seek his approval. 

Q. But, your decision was made, then, prior to seeking 
legal——_ A. It would only be implemented on legal—if 
we got our approval from our attorney. 

Q. Yes, I am not trying to get into privileged com- 
munications. 

I am trying to avoid that. A. All right. 

Q. Now, at this executive committee—was this meeting 
called for the purpose of discussing increases in wage 
rates, or—— <A. Specifically? 

Q. Yes. [298] A. Not necessarily. 

Q. Did the subject of the wage rates just arise at this 
meeting? A. No. 

Q. Who brought it up? A. Which individual brought it 
up? 

Q. Yes. A. I can’t recall. 

Q. But, the meeting was not called specifically to plan 
a wage increase? A. Not that I recall, necessarily. 

We have periodic meetings of our executive committee. 

Q. And, it came up during the course of this meeting, 
the subject of wage rates? A. Yes. 

Q. And, you do not recall who brought this up? A. Not 
necessarily. 

Q. But, one of the officers did bring up the subject, and 
what was said about it? 

How did the subject arise, to the best of your memory, 
Mr. Madison? A. Well, it came up in connection with our 
competitive disadvantage in the local labor market. 
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We were having trouble seeking employees, and more 
particularly, in these four classifications—it was becoming 
[299] critical. 

Q. Was this the major import—as you say, the four 
critical classifications—this was the most important reason 
for the decision? A. No, the four—the four classifications 
were more critical than the others. 

However, we were having trouble getting employees, 
general employees, in addition to these four classifications. 

Q. You mean the ones at the eight cent level? A. Yes. 


Q. Had this trouble been going on for some months? 
A. Yes. 

Q. Had it been going on for over six months? A. Not 
necessarily. 

Q. Did you do this because— 

Well, did you have a shortage of personnel? A. No. 

Q. Perhaps I do not understand your answer. I think 
you indicated that you felt there was trouble in obtaining 
employees in these classifications, but you had no shortage 
of personnel. 

How do you explain this? 

How do you explain what appears to be a conflict? A. 
Well, let’s say the caliber of applicants for jobs wasn’t 
what we felt it should be. 

[300] Q. In which category? A. All those—the categories 
that I gave you—four classifications and the others, the 
general classifications. 

Q. And, you felt that by these increases you could get 
a higher caliber of employee? A. We thought so. 

Q. Would you say that this was one of the primary 
reasons for deciding to put these increases into effect at 
that meeting? A. The prim—— 

Q. The primary reason for deciding that you wanted to 
put these wage increases into effect? A. Yes. 

To try to attract better personnel—is that right, if I— 
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Q. Yes. A. ——understand you correctly. 

Q. That was the reasoning behind your decision? A. 
Yes, yes. 

Q. At that meeting, were the amounts of the increases 
—is this where the decision was made, as to the amounts 
that would be granted? A. No, no. 

Q. Was there some talk about the amounts? A. Yes. 
[301] Q. At this meeting? A. Yes. 

Q. Which one of the amounts was discussed? A. All of 
the amounts. 

Q. At that meeting? A. Yes. 

Q. All right. 

What was the decision at that meeting, at that time, as 
to the amount for the across the board increase? 

What did they decide at that meeting? What did they 
decide as to how much you wanted to give them? A. We 
decided to go the eight cents per hour for all but the 
four classifications. 


Q. Were any other amounts discussed and the pros and 
cons of the amounts? A. No, not at that meeting. 


Q. How about the electric furnace operator, the three 
dollars—three dollars for the top? A. Yes. 


Q. What amount was contemplated at this meeting? A. 
That amount. 


Q. Did you discuss any other amount? A. No. 


Q. How about the maintenance men, the top of $2.85 
What amount was contemplated at this meeting? [302] 
A. Top of $2.85. 


Q. Was any other amount discussed? A. No. 


Q. How about the pattern makers—$3.10 per hour? 
Was that amount discussed? A. Yes. 


Q. Were there different rates suggested? A. No. 
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Q. What was the decision at that meeting, as to the 
amount you felt was—you would want to increase? A. 
The amount that we so increased on October second. 

Q. And, machinists—$3.00. 

Was that the only amount discussed? A. Yes. 

Q. Was there any discussion as to whether increases 
should be less or more, at all, during this meeting? A. 
Whether they should be less or more? 

Q. Yes. A. Yes, it was discussed, generally, but not 
specifically on all those categories that you pointed ont. 

Q. But, there was discussion then, not—not just one 
amount, there was discussion on various categories? A. 
Should we go any more than we had offered at the Union 
negotiations, yes, that was discussed. 

Q. What was the decision? [303] A. To implement the 
increases that we so did on October the second, pending 
approval from our attorney. 

Q. Was there any discussion as to implementing a 
smaller wage scale than you have indicated? A. No. 

Q. But, you did discuss whether you should go more 
than this? A. Yes. 

Q. Now, this was the first meeting at which the wage 
rates were discussed—the wage increases—this meeting 
you talk about, the latter part of the week prior to pro- 
mulgating these wage increases, or effecting them? 

That was the first time? A. Wait a minute. 

I don’t understand you. 

Q. Is this the very first time, then, that the Company 
decided that they wanted to raise their rates, had a dis- 
cussion for the purpose of raising their rates? A. Was 
this the first time we discussed raising the rates? 

Q. Yes. A. No. 

Q. Among yourselves—I mean, among the Employer, 
only. I am not talking about negotiations, now. A. Oh, 
no, no. 
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[304] Q. Had you had prior meetings? A. Oh, yes, prior 
to offering it as part of our negotiations. 

Q. Now, I am correct, am I not, that at this meeting no 
Union representative was present? A. At our executive 
committee meeting? 

Q. Yes. A. No, there was not. 

Q. And, as of this time, you at no time had notified the 
Union that you wanted to do this? 

Am I correct? A. That we wanted to do this? 

We notified them in our bargaining session that cov- 
ered whatever bargaining session that was—said that we 
would like to put in these rates. 

I’m not sure which session it was. I could check my 
notes and let you know. 

Q. Is it your testimony that these are the rates that you 
offered the Union during negotiations, the exact rates? 
A. Yes. 

Q. Is there any variation, whatsoever? A. No. 

Q. But, at no time prior to this meeting did the Union 
ever authorize you to unilaterally, on your own, increase 
these rates, did they? [305] A. No, not to my knowledge. 

Q. And, to your knowledge, at no time was the Union 
notified, prior to October 2, 1967, that these rates were 
going to be put into effect? A. We notified them that 
we would like to put them into effect at whatever bargain- 
ing session covered that. 

I’m not sure which one it is. 


Trial Examiner: Well, the last bargaining session was 
on August 7. 


The Witness: It was prior to that. 


Trial Examiner: When you made your decision shortly 
before October 2 to give these wage increases, the question, 
as I understand it, and your answer, as I understand it, 
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was that the Union was not notified that you were putting 
these increases into effect, before you did put them into 
effect. 


The Witness: No, that’s right. 
Trial Examiner: And, you did not tell them thereafter? 


The Witness: No, sir. 
We had no bargaining sessions after August the seventh. 


Q. (By Mr. Mattson) So, if I am correct, at the time 
you put these into effect, October 2, 1967, the Union was 
not aware of this, to your knowledge? 

Is that correct? A. That’s right. 

Q. All right. 

[306] And, they did not approve or authorize this? A. 
Not that I know of. 

Q. And, you made no effort from the date of that execu- 
tive meeting to ask the Union if you could put these rates 
into effect? A. (Shakes head negatively.) 

Q. Is your answer no? A. No. 

Q. Under your Company pension plan, Mr. Madison, if 
an employee is terminated, does he lose all benefits that 
have accrued in that pension plan? A. No. 

Q. Is he paid off for that? Is there some payment made 
when he is terminated? A. If he has a vested interest in 
the plan, yes. 

Q. Say, a man has 15 years with the Company, or 20 
years, would—— A. He would have a vested interest, yes. 

Q. And, when he is terminated, for any reason, what is 
his vested interest, a certain amount that has been put 
into the plan is returned to him in pay? A. That’s right, 
according to the formula that’s in the plan. 
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[308] WILLIAM T. EDWARDS 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Mattson) Mr. Edwards, will you state your 
position with the Union? A. Staff representative. 

Q. And, were you assigned the duty of negotiating with 
the Florida Machine & Foundry Company, following the 
Steelworkers’ certification in 19667 A. I was. 

Q. And, what was the first meeting you attended? Was 
that the meeting of—— [309] A. November 28. 

Q. ——November 28? A. Yes. 

Q. Of 19662 A. ’66. 

Q. Now, prior to your meeting with the Employer on 
that date, had the Union submitted its written contract 
proposals to the Employer? A. Yes, the contract had 
been delivered to the Company in some manner. I didn’t 
do it, so I don’t know how it was done, but it was done. 


Mr. Mattson: I ask that the Reporter mark this as 
General Counsel’s No. 8. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 8, for identifi- 
cation.) 


Q. (By Mr. Mattson) Mr. Edwards, I hand you what 
has been marked as General Counsel’s Exhibit No. 8, for 
identification, and ask you if that is the Union contract 
proposals which had been submitted to the Company? 
(Handing document.) A. (Examining document.) Yes, 
it is. 

Q. All right. 
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[310] Mr. Mattson: General Counsel has shown the docu- 
ment to Mr. Bowden. 
Mr. Bowden: No objection. 


Mr. Mattson: General Counsel now offers in evidence 
General Counsel’s Exhibit No. 8. 


Trial Examiner: General Counsel’s Exhibit No. 8 is 
received, 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 8, for identification, was re- 
ceived in evidence.) 


Trial Examiner: Now—— 


Mr. Mattson: Can we agree as to when the Company 
did receive this? 


Mr. Bowden: Just a minute—— 
Mr. Mattson: What date—— 


Trial Examiner: I should think it would be enough for 
our purposes to know that the contract was received by 
the Company before the first negotiating session, on No- 
vember 28. 


Mr. Bowden: I think it was around October 10, if I’m 
not mistaken. 


Mr. Mattson: Of 1966. 

Mr. Bowden: Yes. 

Mr. Mattson: I would so stipulate. 

Trial Examiner: All right. 
[811] The stipulation that the contract was received by 
the Company on about October 10 is noted. 


Mr. Mattson: May I have one minute, now, please, to 
put back some documents? 
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Trial Examiner: All right. 
Off the record. 
(Discussion off the record.) 
Trial Examiner: On the record. 


Mr. Mattson: I would request that this document be 
marked as General Counsel’s Exhibit No. 9, for identifi- 
cation, please. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 9, for identifi- 
cation.) 


Mr. Mattson: This is the Employer’s contract proposal. 

General Counsel proposes by way of stipulation that 
General Counsel’s Exhibit No. 9 be received in evidence, 
as the Employer’s contract proposals. 


Mr. Bowden: That is General Counsel’s Exhibit No. 9, 
did you say? 


Trial Examiner: No. 9. 


Mr. Mattson: Yes, sir. 
This was presented to the Union at the meeting of 
December 19, 1966. 


[312] Mr. Bowden: December 19? 
Mr. Mattson: Can we stipulate to that, Mr. Bowden? 
Mr. Bowden: Yes, we can. 


Trial Examiner: The stipulation is noted. 
And, you are now offering General Counsel’s Exhibit 
No. 9% 


Mr. Mattson: Yes, sir. 


Trial Examiner: General Counsel’s Exhibit No. 9 is 
received. 
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(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 9, for identification, was re- 
ceived in evidence.) 


Mr. Mattson: Thank you, sir. 3 

General Counsel would request that the Reporter mark 
this document as General Counsel’s Exhibit No. 10, for 
identification. 

(Whereupon, the above-referred to document was 
marked General Counsel’s Exhibit No. 10, for identifica- 
tion.) 

Mr. Mattson: And, this document as General Counsel’s 
Exhibit No. 11. 


(Whereupon, the above-referred to document was 
marked General Counsel’s Exhibit No. 11, for identifica- 
tion.) 

Mr. Mattson: I would propose to enter that by way of 
[313] stipulation, as the grievance and seniority pro- 


posals, proposed by the Union on January 25. 


Mr. Bowden: All right. 


Mr. Mattson: General Counsel has submitted to Mr. 
Bowden for his inspection General Counsel’s Exhibit No. 
10, for identification, which is entitled, ‘‘Seniority,’’ a five 
page document, with the stipulation to indicate that this 
Seniority provision or proposal was prepared by the 
Union and was submitted to the Employer on January 
25, 1967; 

And, General Counsel’s Exhibit No. 11, for identifica- 
tion, a one page document, entitled, “Grievance Pro- 
cedure,” the stipulation to indicate that this was a pro- 
posed Grievance Procedure drafted by the Union, and 
also submitted to the Employer on January 25, 1967. 

I offer these in evidence. 


Mr. Bowden: No objection. 
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Trial Examiner: All right. 

Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 

Mr. Mattson: I would request that this document be 


marked as General Counsel’s Exhibit No. 9, for identifi- 
cation, please. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 9, for identifi- 
cation.) 


Mr. Mattson: This is the Employer’s contract proposal. 

General Counsel proposes by way of stipulation that 
General Counsel’s Exhibit No. 9 be received in evidence, 
as the Employer’s contract, proposals. 


Mr. Bowden: That is General Counsel’s Exhibit No. 9, 
did you say? 


Trial Examiner: No. 9. 


Mr. Mattson: Yes, sir. 
This was presented to the Union at the meeting of 
December 19, 1966. 


[312] Mr. Bowden: December 19? 
Mr. Mattson: Can we stipulate to that, Mr. Bowden? 


Mr. Bowden: Yes, we can. 


Trial Examiner: The stipulation is noted. 
And, you are now offering General Counsel’s Exhibit 
No. 9% 


Mr. Mattson: Yes, sir. 


Trial Examiner: General Counsel’s Exhibit No. 9 is 
received. 
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Trial Examiner: General Counsel’s Exhibits Nos. 10 
and 11 are received. 


(Whereupon, the documents previously marked as Gen- 
eral Counsel’s Exhibits Nos. 10 and 11, for identification, 
were received in evidence.) 


Mr. Mattson: I will request this document be marked 
General Counsel’s Exhibit No. 12, for identification. 


[314] (Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 12, for identifi- 
cation.) 


Mr. Mattson: General Counsel offers, by way of stipu- 
lation, the one page document entitled, ‘‘Seniority,”’ sub- 
mitted on 2/7/67, the stipulation to further indicate that 
this was a redraft proposal prepared by the Union on 
that date, and submitted to the Company. 


Mr. Bowden: No objection. 


Trial Examiner: General Counsel’s Exhibit No. 12 is 
received. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 12, for identification, was re- 
ceived in evidence.) 


Mr. Mattson: General Counsel requests a document be 
marked as General Counsel’s Exhibit No. 13, for iden- 
tification. 

(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 13, for identi- 
fication.) 


Mr. Bowden: Are you going to put in the answer to 
these letters? 


Mr. Mattson: Yes, if we have anything missing, let 
me know. 
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Trial Examiner: General Counsel’s Exhibits Nos. 10 
and 11 are received. 

(Whereupon, the documents previously marked as Gen- 
eral Counsel’s Exhibits Nos. 10 and 11, for identification, 
were received in evidence.) 


Mr. Mattson: I will request this document be marked 
General Counsel’s Exhibit No. 12, for identification. 
[314] (Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 12, for identifi- 
cation.) 

Mr. Mattson: General Counsel offers, by way of stipu- 
lation, the one page document entitled, ‘‘Seniority,’’ sub- 
mitted on 2/7/67, the stipulation to farther indicate that 
this was a redraft proposal prepared by the Union on 
that date, and submitted to the Company. 

Mr. Bowden: No objection. 


Trial Examiner: General Counsel’s Exhibit No. 12 is 
received. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 12, for identification, was re- 
ceived in evidence.) 


Mr. Mattson: General Counsel requests a document be 
marked as General Counsel’s Exhibit No. 13, for iden- 
tification. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 13, for identi- 
fication.) 


Mr. Bowden: Are you going to put in the answer to 
these letters? 


Mr. Mattson: Yes, if we have anything missing, let 
me know. 
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Mr. Bowden: All right. 
[315] No objection. 


Mr. Mattson: General Counsel proposes to stipulate re- 
ceipt of General Counsel’s Exhibit No. 13 into evidence, 
as the true copy of the Union letter of March 1, 1967, 
to employer’s Counsel, Mr. Bowden. 


Trial Examiner: General Counsel’s Exhibit No. 13 is 
received. 
(Whereupon, the document previously marked as Gen- 


eral Counsel’s Exhibit No. 13, for identification, was re- 
ceived in evidence.) 


Mr. Mattson: General Counsel requests that a document 
be marked as General Counsel’s Exhibit No. 14, for iden- 
tification. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 14, for identifica- 


tion.) 

Mr. Mattson: General Counsel proposes that General 
Counsel’s Exhibit No. 14 be received in evidence as a 
true copy of Mr. Bowden’s letter to Mr. Edwards, dated 
March 6, 1967. 


Mr. Bowden: All right. 
Trial Examiner: General Counsel’s Exhibit No. 14 is 
received. 


[316] (Whereupon, the document previously marked as 
General Counsel’s Exhibit No. 14, for identification, was 
received in evidence.) 

Mr. Mattson: General Counsel requests that this docu- 
ment be marked as General Counsel’s Exhibit No. 15, for 
identification. 
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(Whereupon, the above referred to document was 
marked as General Counsel’s Exhibit No. 15, for identi- 
fication.) 


Mr. Bowden: No objection. 


Mr. Mattson: General Counsel offers General Counsel’s 
Exhibit No. 15—— 


Mr. Bowden: No objection. 

Mr. Mattson: ——by stipulation. 
Trial Examiner: What is it? 
Would you identify it? 

Mr. Mattson: I beg your pardon. 


This is a letter from Mr. Edwards of the Union, to Mr. 
Bowden, dated March 21, 1967. 


Trial Examiner: All right. 
General Counsel’s Exhibit No. 15 is received. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 15, for identification, was re- 
ceived in evidence.) 


[317] Mr. Mattson: General Counsel would request that 
this be marked for identification as General Counsel’s 
Exhibit No. 16. 


(Whereupon, the above referred to document was 
marked as General Counsel’s Exhibit No. 16, for identi- 
fication.) 


Mr. Mattson: General Counsel proposes by stipulation 
that General Counsel’s Exhibit No. 16 be received in evi- 
dence, as true copies of Mr. Bowden’s letter to Mr. Ed- 
wards, dated March 28, 1967. 


Trial Examiner: General Counsel’s Exhibit No. 16 is 
received. 
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(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 16, for identification, was re- 
ceived in evidence.) 

Mr. Mattson: I would request that this be marked as 
General Counsel’s Exhibit No. 17, for identification. 


(Whereupon, the above referred to document was 
marked as General Counsel’s Exhibit No. 17, for identi- 
fication.) 

Mr. Bowden: Is this April 3? 

Mr. Mattson: April 3, right. 

General Counsel offers General Counsel’s Exhibit No. 
17 in evidence, by stipulation of the parties, as true 
copies of Mr. Edwards’ letter to Mr. Bowden, dated April 
3, 1967. 

[318] Mr. Bowden: No objection. 

Trial Examiner: General Counsel’s Exhibit No. 17 is 
received. 

(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 17, for identification, was re- 
ceived in evidence.) 

Mr. Mattson: General Counsel would request that this 
document be marked as General Counsel’s Exhibit No. 18, 
for identification. 


(Whereupon, the above referred to document was 
marked as General Counsel’s Exhibit No. 18, for identi- 
fication.) 


Mr. Mattson: General Counsel offers General Counsel’s 
Exhibit No. 18 in evidence, by stipulation of the parties, 
as a true copy of Mr. Bowden’s letter to Mr. Edwards, 
dated April 7, 1967. 


Mr. Bowden: Right. 
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Trial Examiner: General Counsel’s Exhibit No. 18 is 
received. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 18, for identification, was re- 
ceived in evidence.) 


Mr. Mattson: General Counsel would request that this 
be marked for identification as General Counsel’s Exhibit 
No. 19. 


[319] (Whereupon, the above referred to document was 
marked as General Counsel’s Exhibit No. 19, for identi- 
fication.) 


Mr. Bowden: All right. 


Mr. Mattson: General Counsel offers in evidence by 
stipulation of the parties General Counsel’s Exhibit No. 
19, for identification, as a true copy of Mr. Edwards’ 
letter to Mr. Bowden, dated April 11, 1967. 


Trial Examiner: General Counsel’s Exhibit No. 19 is 
received. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 19, for identification, was re- 
ceived in evidence.) 


Trial Examiner: Excuse me, Mr. Mattson. 
Off the record. 


(Discussion off the record.) 


Trial Examiner: On the record. 
Go ahead, Mr. Mattson. 


Mr. Mattson: By stipulation of the parties, General 
Counsel offers in evidence as true copies, General Coun- 
sel’s Exhibit No. 20, a letter from Mr. Bowden to Mr. 
Edwards, dated April 14, 1967. 


Mr. Bowden: All right. 
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[320] (Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 20, for identifi- 
cation.) 

Trial Examiner: General Counsel’s Exhibit No. 20 is 
received, 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 20, for identification, was 
received in evidence.) 


Mr. Mattson: Also, General Counsel’s Exhibit No. 21, 
for identification, a letter dated May 31, 1967, from Union 
Representative Nash to Mr. Bowden. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 21, for identifi- 
cation.) 


Mr. Bowden: All right. 


Trial Examiner: General Counsel’s Exhibit No. 21 is 
received. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 21, for identification, was 
received in evidence.) 


Mr. Mattson: Also, General Counsel’s Exhibit No. 22, 
a letter to Mr. Nash, from Mr. Bowden, dated June 7, 
1967. 


[321] (Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 22, for identifi- 
cation.) 


Mr. Bowden: Right. 


Trial Examiner: General Counsel’s Exhibit No. 22 is 
received. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 22, for identification, was 
received in evidence.) 
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Mr. Mattson: Also, General Counsel’s Exhibit No. 23, 
a letter from Mr. Edwards to Mr. Bowden, dated July 
27, 1967. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 23, for identifi- 
cation.) 


Mr. Bowden: Right. 
Trial Examiner: General Counsel’s Exhibit No. 23 is 
received. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 23, for identification, was 
received in evidence.) 


Mr. Mattson: Also, General Counsel’s Exhibit No. 24, 
for identification, a letter from Mr. Bowden to Mr. Ed- 
wards, dated July 31, 1967. 


[322] (Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 24, for identifi- 
cation.) 


Mr. Bowden: Right. 


Trial Examiner: General Counsel’s Exhibit No. 24 is 
received. 


(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 24, for identification, was 
received in evidence.) 


Mr. Mattson: And, General Counsel’s Exhibit No. 25, 
for identification, a letter from Mr. Edwards to Mr. 
Bowden, dated August 8, 1967. 


(Whereupon, the above-referred to document was 
marked as General Counsel’s Exhibit No. 25, for identifi- 
cation.) 


Mr. Bowden: Right. 


ey pe 


Trial Examiner: General Counsel’s Exhibit No, 25 is 
received. 

(Whereupon, the document previously marked as Gen- 
eral Counsel’s Exhibit No. 25, for identification, was 
received in evidence.) 

Mr. Mattson: And, for the record, I would note, Your 
Honor, that a letter is already in evidence, as General 
Counsel’s Exhibit No. 7, which is a letter from Mr. Bow- 
den [323] to Mr. Edwards, which is in effect, I believe, 
a response to either Mr. Edwards’ August 8 letter—— 


Mr. Bowden: General Counsel’s Exhibit No. 25. 

Mr. Mattson: ——General Counsel’s Exhibit No. 25, 
yes. 

Mr. Bowden: Right. 


[824] Mr. Mattson: Now, am I correct, Mr. Bowden, that 
you would like to have these in evidence? 


Mr. Bowden: Yes, I think that it might shorten up the 
hearing, if we could do that. 

Mr. Mattson: And, did I state this correctly, that these 
are typewritten resumes made from the notes taken by 
the—— 

Mr. Bowden: Immediately following each individual 
meeting. 

Mr. Mattson: ——Employer? 

Mr. Bowden: Immediately following each individual 
meeting. 


Mr. Bowden, would you care to offer those Respondents 
exhibits, the summaries of the 10 bargaining negotiating 
sessions, the summaries that were prepared immediately 
following these meetings? 
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Mr. Bowden: Yes, sir, we would. 

Actually there would be 11, one of which was a sum- 
mary of the minutes of the first meeting, which are neces- 
sarily— [325] there is not much in there—there is one 
statement that we would like to remove. While it is our 
understanding, we cannot prove this, so we will remove 
this one statement. 

But, it is a record of—there was a meeting which was 
supposed to have been held, and the people were there, 
with the exception of those—— 


Trial Examiner: This is the October 23—— 
Mr. Bowden: October 27. 

Trial Examiner: October 27? 

Mr. Bowden: Yes. 

Trial Examiner: Well, that would make it 11? 
Mr. Bowden: Yes, 


All right, sir, we will be happy to do that, if you want 
to go off the record now, and we will get them together 
and introduce them. 

We have them and we have to separate them, you see. 


Trial Examiner: All right. 
We will go off the record. 
(Discussion off the record.) 
Trial Examiner: On the record. 


Mr. Bowden: Your Honor, at this time, I would like to 
introduce as Respondent’s Exhibits Nos. 1 through 11 
two copies of the Company’s records of the various Union 
meetings, copies of which I have furnished the General 
Counsel, [326] and—— 


Trial Examiner: These are in chronological order, be- 
ginning with October 27, 1966, and ending with August 7, 
1967? 
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Mr. Bowden: That is correct. 


Trial Examiner: And, those have been marked Respond- 
ent’s Exhibits Nos. 1 through 11? 

Mr. Bowden: Correct. 

(Whereupon, the above referred to documents were 
marked as Respondent’s Exhibits Nos. 1 through 11, for 
identification.) 

Trial Examiner: All right. 

Respondent’s Exhibits Nos. 1 through 11— 

Well, before I receive them, will you, Mr. Bowden, de- 
seribe just what these exhibits are? 

Mr. Bowden: All right, sir. 

These exhibits are the—a record by the Company ne- 
gotiating committee, which was made immediately upon 
the conclusion of each session. 

They show the date, the place, who attended, and gen- 
eral comments and the subject matter of the proposals. 

Trial Examiner: Are they based on notes taken during 
the meetings? 


Mr. Bowden: Yes, sir. 


[327] Trial Examiner: There were notes taken during the 
meetings? 
Mr. Bowden: Yes, sir. 


Trial Examiner: And, the summary was made up from 
those notes? 


Mr. Bowden: Typewritten, for easy reference. 


Trial Examiner: Did more than one Company repre- 
sentative take notes in the meetings? 


Mr. Bowden: Yes, sir. 
Trial Examiner: And, they were compared afterwards? 
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Mr. Bowden: Yes, they jointly compared their notes 
and prepared the notes of this meeting, which I am at- 
tempting to introduce here, immediately upon the conclu- 
sion of each session. 


Trial Examiner: Now, the notes that were taken are 
notes—they are not verbatim accounts? 


Mr. Bowden: No, sir, they are not. 
In fact, in places you will find that they are cryptic, in 
which it just refers to something being discussed. 


Trial Examiner: All right. 

In other words, they are being introduced as just more 
or less a general guide to the sessions, with the hope that 
they do cover most of the main—if not all of the meet- 
ings’ main points. 

Is that it? 

[328] Mr. Bowden: Yes, sir. 


I might add that we, during our side of this case, will 
amplify some of these notes, and I assume the General 
Counsel will also do so. 


Trial Examiner: Mr. Mattson, do you have any com- 
ment on this? 


Mr. Mattson: For the purpose indicated, and not for 
the truth or falsity of the facts stated therein, which the 
General Counsel may wish to contend—— 


Trial Examiner: All right. 

They will be received, with that reservation, that they 
will be something to evaluate the testimony that is given, 
or at least, to the extent that they are not challenged, or 
if there are any further stipulations as to them, that 
they are acceptable to both parties, or all parties. 

Well, Respondent’s Exhibits Nos. 1 through 11, then, 
are received, with that understanding. 
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(Whereupon, the documents previously marked as Re- 
spondent’s Exhibits Nos. 1 through 11, for identification, 
were received in evidence.) 


Trial Examiner: You may continue now, Mr. Mattson, 
with your examination of Mr. Edwards. 


Mr. Mattson: Thank yon, sir. 


Q. (By Mr. Mattson) Mr. Edwards, I hand you what 
has been [329] marked as—has been received in evidence 
as Respondent’s Exhibit No. 2. 

(Handing document.) 

You were in the room, and you heard the discussion as 
to what this document represents, a resume of some notes 
taken by the Employer at the November 28 meeting. 

Now, if you will glance at that Respondent’s Exhibit 
No. 2, and Paragraph No. 1 indicates that the meeting 
was held on November 28 at the Seminole Hotel, at 2:00 
o’clock p. m. 

Is that correct? A. (Examining document.) 

That’s correct. 

Q. In attendance for the Union were yourself and an 
employee committee, as named there, of four. 

Is that right? A. That is true. 

These are the people who were present. 

Q. Those people named there, above your name, those 
are employees of Florida Machine & Foundry, and are the 
employee negotiating committee? A. That’s correct. 

Q. Underneath, the Company representatives, Mr. Bow- 

den, Madison, Peacock and Pearsall? A. Those are the 
people I recall being present. 
[330] Q. Now, turning to Paragraph I, it says, “‘Gen- 
eral: Edwards made statement rates were suggested by 
Pittsburgh.’’ A. That is not quite accurate. 

Q. Do you recall what you said? A. Yes, generally. 
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Mr. Bowden had asked where the Union—how the 
Union had arrived at the wage proposal that it made, 
these wage rates, and I didn’t propose—rather, I didn’t 
prepare the contract, and so, I gave an answer, which 
generally our staff—the procedures that our staff usually 
follows in making a wage proposal. 

We do have contracts in Pittsburgh, with many metal 
fabricating companies and foundries, and of course, those 
rates are available to us, if we request them. 

I further made mention of Pittsburgh, in stating that 
we have a research department that can give us a pretty 
accurate picture of the Company’s financial posture, but 
I didn’t say that these rates were suggested by Pitts- 
burgh, if that means that Pittsburgh sent down a list of 
rates for us to propose. 


Q. Now, I think you mentioned the financial status, and 
perhaps that reflects on this Subparagraph B, where it 
Says: 


“Edwards said they requested information from their 
[831] economics department in Pittsburgh ...”7? A. Yes, 
we had written Pittsburgh, the research department, to 
ask about the financial strength of the Company, but—— 


(Pause.) 


Q. All right. 

Now, in Subparagraph C, you will note that it indi- 
cates that Edwards stated in effect that the Company 
should pay the same labor rates, making specific refer- 
ence to Northern communities. A. I don’t believe I re- 
ferred exclusively to Northern communities. 

T had stated that we were concerned with the low rates 
of pay in the plant, and that these rates of pay were not 
responsive to the employees’ needs, and inasmuch as they 
pay national prices for the materials that they buy in 
the market, that I felt—the Union felt that they should 
be paid more in line with national average wages. 
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But, I don’t believe I singled out Northern communi- 
ties. 


Q. Now, I notice that this document does not indicate 
any area of agreement reached at this meeting. 

Were there any areas of agreement reached? A. Yes. 

There were a few areas of agreement reached. 


[332] Q. Now, if I may stop you there. A. Okay. 


Q. I will hand you perhaps a contract, and it might be 
easier for you to run over that. 


Q. Mr. Edwards, in the meeting of November 28, when 
you arrived at the meeting, what took place, briefly, at 
the outset? A. The Union committee arrived at two 
o’clock—or, before two o’clock, and the Company about 
the same time. 

And, Mr. Bowden said that he wanted to ask a few 
questions about our proposal, that there were some areas 


he didn’t quite understand. 
[333] And, we then went through the Union proposal, 
article by article. 


Q. All right. 

Now, as you went along, article by article, and if you 
will take the contract you have, we will see if there was 
any agreement. 

On the preamble, what was the Employer’s position on 
that? A. (Examining document.) 

As I recall, Mr. Bowden indicated that the successor 
language would not be satisfactory. 


Q. Did he say why? A. I believe he said either at this 
meeting or at the next one I attended that the successor 
clause had a way of getting into—getting into the way 
of a sale, and that he would not like to encumber the 
Company with a successor clause, for that reason. 
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Q. Did you inquire, either at this meeting or the next, 
whether they had any plans to sell, or—— A. No, I 
don’t recall asking that question. 

Q. All right. 

He did not say that they had any such plans? A. No, 
he didn’t say they had any plans. 

Q. Now, Article I, Recognition? A. That was agreed 
to—the entire article was agreed to. : 

[334] Mr. Bowden indicated that he would agree to that. 

Q. Article II, Intent and Purpose? A. Mr. Bowden 
wanted to skip that. 

Q. Article III, Management Prerogatives? A. Mr. Bow- 
den said that he would be proposing something on that— 
management’s rights. 

However, in Article 3.2, he stated that he thought a 30 
day probationary period was too short, and that the 
Company needed a little more time to evaluate a new 
employee than that. 

And, inasmuch as they had some skills there at work, 
I suggested 60 days, and Mr. Bowden indicated that that 
would—he indicated that that might be all right. 

Q. Was that your 3.3 now? 

Mr. Bowden: That was 3.2 he was talking about. 

The Witness: That was 3.2. 


Q. (By Mr. Mattson) What about your 3.3% A. 3.3? 

Q. Yes. A. Mr. Bowden agreed to that language. 

He wanted to skip check-off, the entire article. 

Trial Examiner: Perhaps Mr. Edwards could give us a 
running summary as he goes through the contract? 

Mr. Mattson: Fine. 


[335] The Witness: Article V—Mr. Bowden skipped most 
of this. 
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He did ask a question about the overtime distribution 
in 5.4. His suggestion ought to be overtime, if it were 
going to be distributed, that it should be distributed 
among the employees who performed the work. 

And, I agreed with him that that probably should be 
true. 


Q. (By Mr. Mattson) How about 5.5? A. 5.5 he agreed 
to. 

On 5.6—he requested we skip that. 

There was discussion on Article VI, Premium Days, 
with Mr. Bowden skipping most of it. 

On the last paragraph of that article—— 


Trial Examiner: That is 6.3 (¢c). 
The Witness: Yes, (c). 
Mr. Bowden agreed to the paragraph, with the excep- 


tion of number of holidays. He agreed to the language 
of the paragraph. 


He requested we skip Article VII, and that we skip 
Article VIII—1, 2, 3, 4-he agreed to 8.5. skipped 8.6, 
agreed to 8.7. 

Article IX, Transfers and Job Vacancies—he requested 
we skip that. 


(Pause.) 

[336] Article X is, of course, where the discussion about 
wage rates ensued, Mr. Bowden asking us if we had 
checked the Jacksonville area rates, and I believe I ad- 
vised him that was one of our major problems—by ‘‘our,”? 
the working people of—the Union, that the Jacksonville 
rates were substandard. 

And, Mr. Bowden said that the Company had to com- 
pete in the Jacksonville labor market, and they were 
paying a good wage. 

And, I asked him how he would compete—how he 
would compete more poorly if he gave raises, and I don’t 
recall his answer to that. 
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On Seniority, Mr. Bowden said that they would have 
a counterproposal to make on Seniority, and I think there 
was some discussion about it, but not too much. 


Q. (By Mr. Mattson) Was anything said about super- 
seniority? A. As I recall, Mr. Bowden did point out that 
they would not agree to superseniority—preferential sen- 
iority for local Union officers. 

And again, there was some discussion on Grievance 
Procedure, but Mr. Bowden said that they would have a 
proposal to make on that, se we didn’t talk about it very 
much. 

Article XIII, Discharge, Mr. Bowden agreed to both 
paragraphs of that article. 

Article XIV, No Strikes or Lockouts—Mr. Bowden said 
[337] that the Company would make a counterproposal 
on that. 

On Bulletin Boards, Mr. Bowden agreed to that article. 

Article XVI, Leave of Absence, Mr. Bowden agreed to 
16.1, 2, 3, 4, and asked to hold on 16.5 and 16.6. 

Oh, there was some discussion on 16.6, and Mr. Bowden 
suggested that we use in the last line—and, I quote— 

‘¢. . . unless he has a valid and acceptable excuse for 
not so reporting,’’ that if we would add the words, ‘‘and 
acceptable,’’ that we could have an agreement there, and 
I agreed to add those words. 

Article XVII, Safety and Health—there was some dis- 
cussion on that, and it was held for a counterproposal. 

On Article XVII, Jury Duty Pay, Mr. Bowden said 
the Company could not agree to that. 

A similar answer regarding Article XIX, Pensions, that 
the Company would not agree to that. 

Article XX—Mr. Bowden asked that we skip that. 

There was some discussion, very brief discussion, on 
Insurance and Hospitalization, and Mr. Bowden said that 
the Company had an insurance plan. We just skipped 
that article with that much of a discussion. 
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Article XX, Severance Allowance—Article XXII, 
rather, Severance Allowance—Mr. Bowden said that the 
Company did not agree to that. 

[838] Article XXIII—I have no comment by the Com- 
pany, at all, on that, so it was skipped. 

Duration—I told Mr. Bowden that we were proposing 
@ one year agreement, and he made no comment. 


[339] Q. (By Mr. Mattson) I think you have gone over 
the proposal with the company. Did the Employer indi- 
cate what they would do with respect to their proposals 
or your proposals? A. Well, Mr. Bowden said he would 
submit a written counterproposal, said he thought that 
he understood what we were saying, and that he would 
prepare a counterproposal. 

Q. Was anything said at the end of this meeting, about 
later meetings, when they should be held? A. Yes, I 
urged the Company to meet as soon as possible, prefer- 
ably in a succession of days, so the negotiations would 
have some consistency and flow. I urged that negotiations 
continue quickly, as quickly as possible. 

Q. What was the Employer’s response? A. Mr. Bowden 
said he had a busy schedule, and he checked his calendar, 
and said the earliest date he could meet with us would 
be December the 19th. I objected to it, and said that that 
was too much time involved, and we would like to proceed 
to try to get an agreement. 

Q. What did he say? A. He said—he just said that he 
couldn’t make it, he had [340] commitments which didn’t 
permit it, and the earliest he could meet with us would 
be the 19th. 


* ° * & * * 
Cross-Examination 
Q. (By Mr. Bowden) Mr. Edwards, at this meeting, 
which is meeting No. 2, and which is reflected in Re- 
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spondent’s Exhibit No. 2, at that meeting you also re- 
quested information from us to be furnished to you be- 
fore the next negotiations. Isn’t that correct? A. That’s 
true. 

Q. At that time, was not the agreement for the next 
meeting based upon the fact that the Company had to 
then present its own proposal for presentation to you at 
the next meeting? A. You said you had to make up a 
counterproposal. 

Q. Yes. A. I think, Mr. Bowden, you will recall that 
I reminded you that you’d had our proposal for some 
time. 

Q. And, I am assuming that you will recall that we 
told [341] you that we had had a meeting before this 
scheduled, too, and that no representative of the Union 
showed up, did we not? 


Mr. Mattson: I object to the irrelevancy of this question. 


Trial Examiner: The objection is overruled. 


The Witness: I believe you did mention that to me, 
that there had been an earlier scheduled meeting that 
had not worked out. 


Q. (By Mr. Bowden) Do you recall if I asked you at 
this meeting if you had any idea of the cost involved in 
your economic part of your proposal? A. No, I don’t 
recall. I don’t recall you asking me. 

Q. Do you recall any conversation in which we advised 
you that the economic cost of your proposal was in the 
neighborhood of $500,000? A. No, I don’t recall that. 

Q. Do you recall when we told you or advised you of 
what the cost of each cent of economics meant to the 
Company, per cent? A. Of each cent? 

Q. Cent, yes, each cent increase meant to the Company? 
A. Mr. Bowden, you might’ve told me, but I don’t recall 
the figure that you used. 
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[342] Q. Do you recall a figure of around $6,000 per cent 
of increase? A. No, I don’t. 

Q. You do not recall that? A. No. 

Q. Did not that conversation occur at a time when we 
asked you where you obtained the amount of increase you 
suggested, which was around 50 cents an hour, as I re- 
call? A. I think that was your estimate, of 50 cents. I 
do believe that you did make that estimate. 

Q. Mr. Edwards, I agree with your summary of the 
first meeting, as to the items, with the exception here of 
your statement in reference to 11.6. Was it your testi- 
mony that that had been agreed to? It is a minor thing, 
but I do not have that marked as agreed—11.6, A. (Ex- 
amining document.) Well— 

Q. Oh, excuse me—I have 11.6 marked as agreed. Do 
you recall an agreement on that Article on November 28, 
1966? A. No, there was no agreement that day—on the 
28th. 

Q. All right, sir. You mentioned one other Article, and 


gested the addition [343] of the words, ‘‘and acceptable,” 
and you had agreed to that. Do your notes reflect that 
there was an agreement, or that was just a company 
proposal? A. My notes indicated an agreement. 

Q. All right, sir. A. 11/28, ‘and acceptable’’—‘‘okay.”? 

Q. Now, as a matter of fact, when we were discussing 
this proposal of yours originally, did we not, either by 
mutual agreement or by suggestion of the Company, pass 
over all economic items for the time being? A. No, you 
skipped most economic items, but you gave me definite 
“‘no’s”” on a couple, such as jury pay and severance pay, 
and possibly others. 

Q. But, for the most part, they were skipped over— 
most economies, were they not? A. That’s true. 


Mr. Bowden: I have no further questions on that. 
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Redirect Examination 
Q. (By Mr. Mattson) Mr. Edwards, is this the first 
meeting, 11/28, that you were assigned to negotiate for 
the Union with this Employer? A. This was the very 
first meeting that there ae actually been a discussion on 
our proposal, 


[344] WILLIAM C. McCALL 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
Q. (By Mr. Mattson) Will you state your capacity with 


the [345] Steelworkers? A. Staff representative. 

Q. And, were you assigned to negotiate with the Em- 
ployer here on December 19, 1966? A. Yes. 

Q. Mr. McCall, I hand you what has been introduced in 
evidence as Respondent’s Exhibit No. 3. 


Q. (By Mr. Mattson) I also hand you, Mr. McCall, a 
copy of General Counsel’s Exhibit No. 8, the Union’s 
agreement, and what is in evidence as General Counsel’s 
Exhibit No. 9, the Employer’s contract proposal. 

(Handing documents.) 


Now, prior to attending this meeting on December 19, 
Mr. McCall, did you take any preliminary action in prep- 
aration for this meeting? [346] A. Yes, I met with the 
local negotiating committee on December 10th, familiarized 
myself with the committee and also the proposal they had 
submitted to the Company. 
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Q. And, the meeting was scheduled for 10:00 o’clock. 

Were you there at that time? A. Yes, right. 

Q. At the outset, what took place? A. Well, at the out- 
set of the meeting, the Company presented a number of 
documents that they had been asked for by Mr. Edwards 
in the previous meeting, including the list, Respondent’s 
Exhibit 3, the classification, the name, the date of employ- 
ment, the rates of pay, department, age and number of 
dependents. 

They had produced a copy of the pension plan, they 
produced a copy of the Company’s master group insur- 
ance policy, and the Company’s proposed agreement. 

Q. Now, as to the contract, did you get into negotia- 
tions at that point? A. No, we asked for a recess. 

We took a recess for some time to begin to look over 
this proposal, because this was coming out of a clear sky 
here. I didn’t know what they had in it, so we asked for 
a recess to study this for some time. 

Q. Was it at this meeting that you first received this 
proposal? [347] A. Yes, right. 

Q. Now, after studying that proposal, what took place 
then? A. Well, we came back again and started going 
through the contract again, as we normally do. 

I made a statement in looking at this thing, that this 
looked like something that I had seen in the automobile 
industry years ago, and some of the language was again 
something I had seen many years ago. 

And, then we started to proceed into the actual agree- 
ment, itself. 

Q. Now, did you go through the Union’s agreement at 
this time, or did you go through the Employer’s agree- 
ment? A. No, we went through the Employer’s agreement, 
and started working off the Employer’s proposal. 

Q. Now, looking at that Employer’s proposal, I believe 
you heard the testimony here, concerning the previous 
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meeting. I believe Mr. Bowden indicated that he was in 
agreement as to certain items that had been agreed to at 
that meeting. A. Yes, I did. 

Q. So, let me go down through—I will mention the 

Union Article that had been agreed to, and will you tell 
me if that was embodied in the Employer’s contract? A. 
All right. 
[348] Q. Article I, Recognition. Did the Employer’s con- 
tract contain that? A. Well, it contained the first two 
paragraphs, but it did not contain our 1.2, describing the 
employee. 

They had agreed to this on 11/28, but it was not in the 
Company’s proposal. 

Trial Examiner: Mr. Mattson, does not a comparison 
of the documents show this information without the need 
for testimony? 


Mr. Mattson: Well, it is very brief, sir, and I would 
like to highlight the record at this stage. 


Trial Examiner: All right. 


Q. (By Mr. Mattson) As to the Union’s Article 3.3, un- 
der Management Prerogatives, previously agreed to? A. 
This has been eliminated completely from their proposal. 

Q. Under the Union’s Article 5.5, that had been agreed 
to under Hours of Work and Overtime? A. This Article 
is eliminated, again, from their proposal. 

Q. With respect to Article VI, Premium Days, there was 
testimony that there was agreement on the language on 
Sub-Paragraph (c), agreement on the language although 
not on the number of holidays. 

Was the language of that sub-paragraph (c) embodied 
in [349] the Employer’s proposal? A. No, there’s no 
language to this effect, at all. 

Q. On Article XIII—excuse me—Employer had pre- 
viously agreed to 8.5 and 8.7 of Article VIII, Vacations. 


— 429 — 


Was not agreement reflected in the Employer’s contract? 
A. Article XIII—Discharge, no. 

Q. I beg your pardon, Article VIO, Vacations. Article 
VII—8.5, only the sections—No. 8.5 and 8.7 of the 
Union’s—— A. Of course, all their Articles and our Ar- 
ticles don’t coincide, so I’ll have to look for them sepa- 
rately. 

Q. I understand. A. Now, which were the Articles, 
again? 

Q. Article VII of the Union’s contract—Vacations. 

The testimony is that the Company had agreed to 8.5 
and 8.7. 

A. Which page on the Union proposal? 


Trial Examiner: That is Page 6. 


Q. (By Mr. Mattson) Page 6, yes. A. No, neither Ar- 
ticle is in this proposal of the Company. 
Q. On Article XIII, Discharge, I believe you already 


mentioned—— A. It is not in here, either. 

Q. The Company proposal does omit—does not have 
that [350] agreement? A. That’s right. 

Q. Article XV, on Bulletin Boards, previously agreed 
to. Was that embodied in the Employer’s contract, or 
changed in any way? If you will look on Page 11 of the 
Employer’s contract? A. Oh, that’s the next page. 

Trial Examiner: Mr. Mattson, I can make the compari- 
son. It is before me. 

The Witness: It’s in here, but it’s more restrictive than 
what—than the language proposed by the Union. 

But, I did okay this language on 12/19/66. 

Mr. Mattson: I had only one more, Your Honor, which 
would complete my —— 


Trial Examiner: You may complete it. 
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I was just commenting that on that one, the comparison 
is readily available. 


Q. (By Mr. Mattson) With respect to Article XVI of 
the Union’s, Leave of Absence, there is testimony that 
there had been agreement on 16.1 through 16.4—of the 
Union’s, and it was also stated that there was agreement 
on 16.6, with the words, ‘‘and acceptable,’’ included. A. 
Well, the 16.6 is not in here with the word, ‘‘acceptable.”’ 

Q. How about number 16.1 through number 16.4? [351] 
A. The language, I don’t believe, is identical in this, al- 
though again, this was okayed by myself on the 19th, as 
far as Leave of Absence is concerned. 

Q. You agreed to their language? A. Yes, agreed to 
their language, although they hadn’t incorporated what 
we had in our agreement originally. 

Q. All right. 

Now, perhaps we will go—with respect to negotiations 
as to positions, at the meeting of November 28, do you re- 


call the positions of the parties on the preamble? A. Well, 
I wasn’t at the meeting of the 28th. 

Q. I beg your pardon, excuse me. The meeting of the 
December 19? A. Well, the position of the Union was that 
we wanted a successor clause included. 

Again, we felt that in case this business should be sold, 
our members should have some protection, too. 


Q. Was there any agreement? A. No agreement. 

Q. On Recognition, Article—— A. This had been agreed 
to on 11/28, with 1.2 added, but it was not added at this 
point, and I okayed it at this point without 1.2. 

Q. What about the management rights? A. This we had 

no agreement on. 
[352] Q. Now, as we go through this testimony, Mr. Mc- 
Call, was your negotiation here now being conducted on 
the Company’s proposal? A. Yes, we worked strictly off 
the Company’s proposal. 
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Q. What was the position with respect to Article II, 
on Company Rules? A. Well, we had no objection to the 
Company having rules, posting rules, but we did not 
want them to be part of the agreement. 

Q. Did the Employer state its position on this? A. 
They still wanted the Company Rules in, as they had 
given them to us in their proposal. 

They felt quite strongly about the Company Rules. 

Q. Article IV—Union Membership is voluntary and 
Union Visitation? A. Well, I said in both of these that 
the Union membership being voluntary and the Union 
activity, that we would agree to that, as long as we had 
the check-off provision in the agreement. 

The Union Visitation—I agreed to this on 12/19/66. 

Q. What was the Company’s position on your offer to 
agree to their proposal if they granted checkoff? A. They 
said they were not going to collect dues for the Union— 
Mr. Bowden said this. 


Q. What about Hours of Work? 
[353] Any agreement there? A. Excuse me. 

I’m one meeting ahead. 

Mr. Bowden said on 12/19 that this would not bar us 
from getting a contract. 


Q. He said this? A. On 12/19, that this would not bar 
us from getting a contract—check-off. 

The Hours of Work and Overtime? 

Q. Yes. A. They did not change their position, and of 
course, our position was that we wanted time and a half 
for all hours over eight; time and a half for Saturday, as 
such, and double time for Sunday. 

Again, getting into this, he pointed out that they’d 
rather bypass the economic issues and get back to them 
later, after we’d talked about the non-economic issues. 

I think, if he’d refresh his memory, that he brought 
this up to me, not Mr. Edwards. 
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Q. Article VI of the Company’s proposal, Seniority? A. 
Well, they are proposing a plant departmental classi- 
fication seniority, and we originally proposed plant-wide 
seniority, and then after hearing much discussion from 
them about problems, some skilled trades—skilled jobs 
in there, it appeared as almost an impossibility to work 
plant-wide [354] seniority in the plant, so we agreed to 
work out something on departmental. 

This, we gave some consideration to. We agreed in 
this provision under Seniority to a 60 day probationary 
period, although as I see earlier, I believe, that it had 
been agreed to on 11/28, but Mr. Edwards, the 60 day 
probationary period. 

They came back and counterproposed 90 days in their 
counterproposal to us. 

Q. I see. 

So then, during the discussion, they went back to 60 
again, after—— A. Yes, after a discussion, we agreed to 
60 the second time. 

There was much discussion about this Seniority, be- 
cause they wanted to be in the position of saying whether 
the man had qualifications, and be the sole criterion on 
his qualifications and ability, and actually you’d have 
no seniority at all under this type of setup that they were 
proposing to us. 

Q. Now, I believe you mentioned that this was depart- 
mental, that they were proposing departmental classifica- 
tions—— A. That’s correct. 

Q. ——for seniority? A. Yes. 


[355] Q. And, will you state the difference between de- 
partmental seniority, as such, as opposed to departmental 
classification seniority? A. Well, when they’re talking 
about departmental classifications, they were taking a 
man on @ certain job; they had classifications on the job 
that they were on, rather than jobs in the department— 
all jobs in the department. 
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You may be a machinist in there, you had seniority 
only with the machinists, or if a pattern maker, you had 
seniority only with the pattern makers and not other jobs 
in the department, where you may be able to do the other 
type of work. 

Q. On the Grievance Procedure, Article VII? A. Well, 
we discussed this at length, about the Grievance Pro- 
cedure, and talked about ways of resolving this thing, 
and of course, the Company first objected to the number 
of men that we were asking for on the grievance com- 
mittee. 

And, they objected to paying anybody for handling 
grievances. They wanted it all to be done after work and 
after hours. 

And of course, we said that we thought this ought to 
be done on the Company’s time, that our men ought to 
be paid, and kind of left this standing, that would get 
back and discuss this Grievance Procedure further. 

They, I believe, during the discussion about [356] 


grievances, they took a caucus and went outside for quite 
a while to, I would assume, discuss what we had talked 
about across the table. 


Q. Did they come back with any agreement? A. No, 
no agreement at all. 

I think there was some talk about paying certain people 
in certain steps, but we had no agreement on it at all, 
not at this time. 

Q. What was the Union’s position, as to the Employer’s 
Grievance Procedure, Sub-paragraph—Article VII, Sub- 
paragraph Et A. Of the Union’s proposal? 

Q. No, the Company’s proposal. 

What was your view on that? That is on page 5. A. 
Oh, this. 

No, we didn’t agree with this. We said that anything 
that’s in this agreement ought to be subject to a griev- 
ance procedure. 
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Their prerogatives—they’re trying to retain their pre- 
rogatives and reserve rights of management, and we said 
anything in this agreement ought to be subject to the 
grievance procedure. 


Q. What was the Union’s position on Article VIL-F of 
the Employer’s Grievance Procedure? A. We couldn’t 
agree to this, either. F 
[357] They could actually eliminate a grievance by not 
observing the time limits. 

The grievance must be waived in writing by both the 
Company and the Union, and if one party didn’t waive it, 
then the grievance was gone. We couldn’t agree with 
this. 


Q. The Employer’s Article VIII, Arbitration? A. Well, 
this is one that we had some considerable discussion 
about, this arbitration thing. 

They are proposing non-compulsory arbitration where 
either party could deny arbitration, and I hadn’t seen 


this in many, many years. 

Of course, this disturbed me, and I’m sure it disturbed 
other people in the plant. I asked Mr. Bowden where 
he’d come about this, or why he proposed this type of 
language, and he expounded about a bad experience he’d 
had with arbitrators, and he named some of them, where 
they had gone way beyond the contract in settling dis- 
putes that they had. 

Of course, this—I pointed out to him that he must’ve 
had bad cases, if they went this way, and he got this 
kind of a decision, but we could not buy this kind of 
agreement, where we have non-compulsory arbitration, 
because they could block us on any grievance by strictly 
denying arbitration, and what good is a grievance pro- 
cedure if you don’t have arbitration. 

[358] And, Mr. Bowden pointed out, I believe, that some 
Unions have this in contracts, but I don’t know of them. 
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Q. Article IX, Insurance? A. Well, I think that this 
point is where I asked actually for a breakdown of the 
cost of the insurance program, and none of the fellows 
at the table said that they were qualified to answer prob- 
lems as to insurance, and they would make arrangements 
with Mr. Horovitz, their insurance expert, to attend the 
next meeting, or a later meeting, where he could discuss 
the insurance with us. 

And, this was the way it was left. 

Q. Article X, Absenteeism? A. Of course, I also at this 
meeting asked them for the cost of this insurance plan, a 
breakdown, give us the actual cost of this insurance pro- 
gram, too. 

Article X? 

Q. Article X, Absenteeism. A. We agreed to this Article, 
with the addition of the words, ‘‘of illness of more than 
three days,’’ inserting, ‘‘of more than three days—shall 
be evidenced by a doctor’s certificate.’’ 


This was in the first paragraph, and they agreed to this 
on 12/19/66. 


Q. Article XI, No Strike. 

Did you agree to their No Strike clause? [359] A. No, 
we did not agree to their No Strike clause. 

I think our answer was there that we preferred ours. 


Q. As you understood this from discussion, did this 
No Strike clause limit your right to strike? A. Well, you 
could strike at any grievance in this thing during griev- 
ance procedure, you could strike at any grievance. 

In fact, this was their answer, that if you get a prob- 
lem when we get to arbitration and one of us denies it, 
then the other one—the other party resorts to his economic 
strength, to either strike, or they can lock us out. 

It limits our right to have our members—it says that 
we shall not permit our members to strike. 


Q. Did you object to that word, ‘‘permit’’? A. I did 
not, in this meeting, no. 
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Q. Was it taken up at a later meeting? A. Yes. 


Q. Did their contract limit your right to strike for a 
number of days? A. We had the right—as I recall it, we 
had to notify them within ten days before we could strike. 

We had to have a letter in by ten days, before we could 
strike. 


Q. I believe that is contained under their Arbitration 
clause. 

Right? [360] A. Yes. 

Q. That would be Employer’s Article VIII. 

Did you agree to the Employer’s Article XII, Entire 
Agreement Clause? A. No, we did not. 

We said that we wanted some language added, some- 
thing to the effect that unless there was—mutually agreed 
by the parties, to open specific subjects to negotiations. 

Q. What about the Employer’s Article XIII, Vacations? 
A. We did not agree to this, either. 

We thought that the requirement, the hours that they 
were talking about, were too long and asked for a reduc- 
tion of the hours to, I believe the figure was 1500 hours. 

And of course, they were asking for 1800 hours, and we 
had no agreement on it. They made no counter-offer 
on it. 

This is under the eligibility requirements. 

Q. I think I already asked you this. 

Had they changed the language that had previously 
been agreed to? A. In the vacations? 

Q. Yes. 

I believe you testified—— A. Yes, they were sections 
of it that were changed. 

Q. Holidays—did the Union make any concession here? 
[361] A. Well, the Union had originally proposed nine 
holidays, and at this meeting we dropped one of the holi- 
days, which was New Year’s Eve Day—we dropped that 
from our proposal. 
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Q. Was there any agreement reached then? A. No 
agreement. 

Q. Break Periods? A. There was no discussion on the 
break periods, to my knowledge. 

Q. Was there discussion on the Bulletin Boards? A. Yes, 
there was discussion on it, but the language that they 
had inserted was a little more restrictive. 

I didn’t think it was that important, so I just okayed 
it. 

Q. You went ahead and agreed to it? A. Right. 

Q. Employer’s Article XVII, Miscellaneous? A. Well, at 
this point there was no real agreement on the miscellane- 
ous provision of it. 

There was some discussion about a safety and health 
committee in the plant, and we asked for equal member- 
ship on it, equal representation on it, 50 per cent Union 
members, 50 per cent Company people, and we had no 
agreement on it. 


Q. As I understand what your answer was, you asked 
for membership on the safety committee? A. Correct. 
[362] Q. What was their position? A. They were satis- 
fied with the committee as it was. 


Q. What about that Military Clause? A. We agreed 
to the Military Clause on 12/19/66. 

Q. Article XVI, Physical Examinations? A. Well 
again, our position on the physical was that we didn’t 
mind them sending out new employees to take physicals, 
but we didn’t think they should just go out and pick 
out the older employees and send them for a physical 
to eliminate them from the work force. 

Q. What about Article XIX? A. Well, Article XIX— 
I was a little surprised when I saw this, that they had 
proposed nothing at all on wages. 

I asked Mr. Bowden why they had proposed nothing, 
and he said, well, they had made a survey of the wages 
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in the area and found that their wages were equal to 
or better than the average wage rate in the area. 

And, I asked him, well, who did they survey, and I 
said we have a plant in the area that I know has rates— 
we have under contract that has rates beyond this— 
Buffalo Tank Plant, here in the area. 

Well, he said that they surveyed some of the competi- 
tors in the area, and he named a few of them, and I 
couldn’t tell you the names of any of them at this mo- 
ment, but they were paying more or the average of the 
wages in the area, and they [363] were satisfied that 
they were paying enough, there would be no wage in- 
creases. 

I also—during this discussion, I made a comment to 
him, ‘‘Are you saying that your Company can’t afford 
to pay more than this?’ 

And he made a sarcastic remark back to me, ‘‘Now, 
don’t be cute, McCall.” 


Q. He never pleaded poverty at that point? A. No. 


Q. Article XX, Work by Supervisors? A. Well, we 
had some discussion about this with the fellows too, but 
we finally agreed that this was all right, that the super- 
visors weren’t doing too much out there, actually, harm- 
ing any of our members. 

So, we agreed to it. 


Q. Article XXI, Leaves of Absence? A. Well, again, 
A, B, C, D and E were eventually okayed. 

Down at E, the Union had asked for leave up to three 
weeks, and the Company counterproposed 14 days, and— 
I mean seven days, and it was finally agreed to 14, but 
I don’t think this was any part of my negotiations—we 
didn’t agree to E, not while I was in the negotiations. 


Q. But you agreed to A through D? A. Yes. 


Q. Article XXII, Reporting Pay? [364] A. We still 
maintained that we were wanting the four hours that 
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we made in our proposal, and they counterproposed two 
in their agreement. 

We had no agreement. 

Q. Washroom facilities? A. We agreed to this on 
12/19/66. 

Same with Article XXIV. Same—present facilities are 
adequate and present equipment was adequate, same as 
they had in the plant, 

Q. But you agreed to this? A. Yes. 

Q. These two Articles? A. Yes, that’s correct. 

Q. Article XXV, Duration? 

Any discussion? A. There was no real discussion on 
this duration, while I was there, at any meeting, actually. 

This had been brought up by Mr. Edwards. He had 
asked for a one year agreement, 

Q. What about Addendum ‘‘B’”—Company Rules? 

What were the positions of the parties at this meeting? 
A. Our position was that it shouldn’t be included in the 
agreement; their position was that it should be. 

Q. Any agreement reached? A. No, no. 


[365] Q. (By Mr. Mattson) I believe we have gone 
through the negotiations generally, Mr. McCall. 

Is there anything here at the negotiations that you re- 
call at this time that you wish to point out? A. Well, after 
the negotiations were over, after we had adjourned or 
just prior to the adjournment, I asked Mr. Bowden, 
‘When can we get back together again?’’ 

And, he said, ‘‘Well, I can’t tell you now. I have to 
go back to the office and look at my calendar.’? 

So, I told him I was here at the Holiday Inn, and give 
him the room number, ‘‘Give me a call when you check 
your calendar.’’ 


Q. Let me stop you for a moment. 


— 440 — 


You came from out of town for these negotiations. A. 
Yes. 

Q. Where? [366] A. Orlando. 

So, I waited around the motel for a number of hours, 
and I had no return call from Mr. Bowden, so I put a 
call in, to his home, and I would assume that I talked to 
his daughter. 

She had a nice, sweet, young voice—some sweet, young 
lady, and I asked if her dad was there. It may have been 
his wife, but I said, ‘‘Is your dad there?”’ 

And, I think she said, ‘‘He’s at a meeting of the Quar- 
terback Club.’’ 

And, I said, ‘‘Well, you tell him again that I called, 
and I wish he would return my call about a meeting.’? 

Well, Mr. Bowden did not return my call that night 
and had not returned my call in the morning when I 
checked out of there. Fact, I tried his office again in the 
morning before I left and talked to his secretary, and she 
said she would relay the message to him, that he would 
be in touch. 

T left; he hadn’t called, so I went back down to Orlando 
and I had my secretary call his office again. 

And, the message was relayed to him, I would hope, 
but he still did not call back, as far as getting together 
on another meeting. 

Q. What did you do next? 

How many days went by? A. I really don’t know how 
many days went by before I [367] called again, and I 
called at his home and got him at his home one evening. 
And, this was where we got around to arranging the next 
meeting. I can’t tell you how long a period of time it 
was. It was sometime after I had gone back to Orlando. 


Q. A number of days? A. Yes. 


Q. And, you say you got him at home and you arranged 
for the next meeting? A. Right. 
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Q. Did he make any comment as to when the meeting 
would be held? 

Who decided the meeting date? A. Well, I think prob- 
ably Mr. Bowden decided when it would be held. 

We were actually getting—there was a holiday period 
in there, and he didn’t want to negotiate over the holi- 
days, so I just brought right up back again—right after 
the holidays—actually on the 6th is when we agreed to a 
meeting. 


[371] Mr. Mattson: If it please the Court, at this time 
General Counsel would like to move to amend the Com- 
plaint in the following manner: 

On page 5, to insert after Paragraph 14, a Paragraph 
14 (a), reading: 

On or about October 3, 1967, Respondent without no- 
tice to or authorization from the Union, unilaterally in- 
stituted new general wage rates for various classifications 
of its employees in the unit described above in Paragraph 
5. 

That completes that paragraph. 

And, to conform the rest of the pleadings to that in- 
sertion, I would include on Page 6 of the Complaint, Para- 
graph 20, insert, following ‘Paragraph 9,’’ I would add 
“Paragraph 14 (a),”’ and to insure clarity of that para- 
graph, that ‘all of the above conduct, in addition to that 
stated in Paragraph 9, constituted bad faith bargaining,”’ 
I would include there also, ‘‘Paragraphs 12, 13, 14, 17 
and 18.’’ 


Mr. Bowden: Is this Paragraph 20 now that you are 
talking about? 


Mr. Mattson: Yes, to make sure it is clear. 
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Trial Examiner: So, it would read in Paragraph 20: 
[872] ‘‘By the acts described above in Paragraph 9 and 
in Paragraphs 12, 13, 14, 14 (a), 17 and 18’? 


Mr. Mattson: That is correct. 

And, in Paragraph 21 of the Complaint, following the 
number—‘‘Paragraph No. 14,” insert “14 (a).”? 

And, in Paragraph 23 of the Complaint, insert, 
“14 (a)”? after ‘Paragraph 14.” 

That completes my motion. 


Mr. Bowden: Your Honor, I am going to object to the 
amendment at this time. 

This Complaint was filed back the middle of last sum- 
mer. It has been amended since then. The General Coun- 
sel has completed his investigation of this case many 
months ago, and I think that these complaints are im- 
proper to be made half way during the trial, when this 
information was available to them at any time since they 
started the investigation, and certainly long before the 


issuance of the second amended Complaint. 


Trial Examiner: Well, my view of—assuming that the 
evidence introduced by the General Counsel—I have not 
evaluated it as yet, and I am not sure—but if it spells 
out a violation, I would consider it so intimately related 
to other matters that are alleged as violations, that I 
would consider this amendment perhaps superfluous in 
that respect, and in the interest—to make the thing for- 
mally correct, I think it is a proper amendment. 

[873] I overrule your objection to it and the Complaint 
will be amended as moved by the General Counsel. 


* * o a + * od 
Further Direct Examination 
Q. (By Mr. Mattson) Mr. McCall, yesterday we were 


discussing negotiations—the negotiations of December 19, 
1966. 
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Now, I ask you perhaps at this time to look at Re- 
spondent’s Exhibit No. 3, which is purported to be a 
resume from notes taken by Respondent’s representa- 
tives? A. Yes, I have that. 


Q. Now, as you look at these, I realize—I am not ask- 
ing you commit yourself to the accuracy of the entire 
content in [374] this brief time. 

In other words, the fact that you say one item may not 
be correct does not constitute the understanding that all 
the rest of the document is correct. A. That’s right. 


Q. With that reservation then, let me ask you to glance 
at that, starting with the first page, and see if you spot 
any statements on which you would like to comment. 

Perhaps we will start with Paragraph II. A. (Exam- 
ining document.) 

Paragraph III is more or less correct. 


Q. I think you have already given that testimony? A 
The first statement I would like to talk about on this 
thing is Paragraph V, where they say I stated I had 
negotiated similar agreements in the automobile industry. 

This is not so. I said I had seen similar statements— 
similar agreements in the automobile industry in 1938 
because I lived in that area at the time. I did not negoti- 
ate for the automobile unions. 


Q. Now, if we go down—— A. The rest of that page— 
the first page is pretty much in line with the notes that 
I have, too. 


Q. Let me comment on the first page, Paragraph V, 
’ Subparagraph B, where it says that McCall wanted a suc- 
cessor clause in case that—in case the Company should 
go out of business. 
[375] Was that ‘‘go out of business??? A. No. 

We wanted to protect our employees, in case they 
should sell the business, not go out of business. 
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Q. Now, let me call your attention— 

Well, first of all, F and G—if you will glance at that, 
the second page, particularly in the third paragraph of 
G. A. Well, this not so. 

I didn’t say that we would study this article with the 
idea of giving a little and advising them, the Company, 
—with the idea of giving a lot. 

I said we would study the article. There was no com- 
ment made about anybody giving a little or giving a lot. 


Q. I noted in Paragraph I, concerning arbitration— 
were there any other statements made to this, and do you 
have any clarification of this paragraph? A. Yes. 

Well, I think on the record yesterday I pointed out 
about Mr. Bowden expounding about a bad experience 
with arbitrators. 

But, in addition to that, I suggested that we select 
jointly a permanent arbitrator to help resolve the dis- 
putes, and I said for the first choice, ‘‘We’ll take Mr. 


Tom Pearsall, the vice-president of the Company, as the 
first permanent arbitrator,’’ and this, of course, subject to 
removal by either party if they are unsatisfactory. 


[376] Q. What was the response? A. No response. 
They still wanted their non-compulsory arbitration 
clause. 


Q. Now, was to this statement, ‘‘They reiterated that 
they cannot agree to non-compulsory arbitration,’’ was 
that—cannot agree as of this meeting, or was there any 
clarification of this? A. Well, at this point our position 
was that we still wanted the arbitration clause that we 
had proposed, compulsory arbitration. 

Q. Under Insurance, I notice the paragraph ends with 
—with Mr. Horovitz would be invited to attend—— This 
was agreed to by the Union. 

What was the Union’s thought on this? Was anything 
said at this time? A. Well, it was not at our invitation. 
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The Company said that they have an expert in this field, 
and they wished to have him there and would have him 
available as quick as they could get him free. We did not 
invite him. The Company brought him in. 

I’m sure we can’t invite Company insurance representa- 
tives to our meetings. We haven’t been able to do so, as 
yet. 

Q. Now, he did not attend the meeting following this, 
did he? [377] A. No, he did not. 

Q. I notice on Page 3 of this summary—— 

Am I ahead of you or behind you? A. No, I’m on Page 
3 right now. 

Q. I notice that the next to last paragraph indicates job 
classifications and wage rates to be discussed later; yet, 
I note on the very last page that it indicates there was 
some discussion of some form, where the employer took 
the position that the wage rates were competitive for clas- 
sifications in this area as evidenced by a survey they had 
made. 

So, there may be some inconsistency there. 

Do you recall—or, perhaps you have already testified? 
A. I had testified to this yesterday. 

Q. I see. A. As to the survey that had been made. 


Q. I do not see check-off listed here, but I see a note I 
have, that I believe you remarked yesterday that—— A. 
Yesterday Mr. Bowden’s comment in the meeting of the 
19th—this would not be a bar to us getting a contract. 


[378] Q. Let us proceed, Mr. McCall, to the next meeting, 
January 6, 1967. 
You attended that meeting, did you not? A. Yes, I did. 


Q. Do you feel that it would be easier for your recollec- 
tion at this point to go over the employer’s contract, item 
by item, at the outset, or to go over the notes taken by 


0 


the employer? A. I think probably it would be just as well 
to go over the notes taken by the employer. 

Q. At this point? [379] A. Yes. 

I also have notes that I took. I think I’m pretty well 
familiar with what happened. 

Q. All right. 

The meeting was held at 10 o’clock, and Mr. Edwards 
was present, as well as the employee committee with you? 
A. That is correct. 


Q. (By Mr. Mattson) If you will note the Arbitration— 
let’s go to the issues—Arbitration. 

Here again, of course, it is a comment. It starts 
off, ‘‘They insulted our proposal,’? and I do not know 
whether—— 


Trial Examiner: This is a matter of interpretation by 
the Company. 


[880] We are interested in what was said. 


The Witness: Well, we didn’t insult the proposal; we 
just didn’t agree with it. 

(Pause.) 

We had discussed this Arbitration originally in the 
meeting before, and we voiced our opinion on it at that 
time. And again, our position was still the same, we still 
wanted compulsory arbitration in the plant. 


Q. (By Mr. Mattson) And, the Company’s position—do 
you recall? A. They still were insisting upon non-compul- 
sory arbitration, even though I had earlier suggested that 
we make Mr. Peacock a permanent arbitrator, in our first 
meeting. 


Trial Examiner: That was Mr. Pearsall, you mean? 


The Witness: Mr. Peacock, Mr. Tom Peacock. 
If I said Pearsall before, I will correct myself. It was 
Mr. Tom Peacock. 
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Trial Examiner: All right. 


Q. (By Mr. Mattson) Let’s move on, to check-off. 

Was any comment made by—— A. Yes, this—Mr. Bow- 
den at the January 6th meeting commented that they 
weren’t going to collect dues for the Union. 


Q. Did he give any further explanation as to why? A. 
No, no, no further explanation. 

Q. Seniority is next. 
[381] Was there any—— A. Yes, we discussed seniority 
at quite some length, and talked about several phases of 
it and proposed something to them on the line of com- 
mittee men in areas being paid, and the committee as such 
being paid for time lost investigating grievances. 

And then, they took a recess at this point, because they 
wanted to study the seniority provision, I would assume. 

And, they came back after a long recess, and we again 
agreed to some language that was close, and I agreed that 
I would draft new language, embodying what they had 


said along with ours, and submit that to them on the next 
meeting. 
Q. That was on the seniority proposal? A. Seniority, 


yes. 

Let me check. They say they agreed to 11.6 of our se- 
niority article. Let me check this. 

(Examining document.) 

Yes, 11.6 was agreed to on 1/6/67. 

(Pause.) 

The words, ‘‘reasonable,’’ were changed to ““accept- 
able,’ at that point, too in 11.8. 

Of course, the rest of the document, as regards to se- 
niority, is pretty much correct, that we did indicate that 
we’d work out some language and submit that to them at 
the next meeting, which we did. 

[382] There was much discussion about this seniority, be- 
cause of their position of departmental job classifications, 
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and we said that we would agree to departmental senior- 
ity, but then we talked about people that may have had 
more seniority than people in the labor pool, jobs they 
could perform without any training, without any back- 
ground, and this was discussed at length. 

In fact, I think Mr. Edwards drew a diagram about how 
this labor pool would work, and it was pointed out to 
them, and they again wanted to discuss it further. 

And, we told them we would submit another proposal 
on seniority. 


Q. Which was encompassing—which would encompass 
the departmental——_ A. The departmental seniority, cor- 
rect. 

(Pause.) 

Under the insurance provision, again, this we were talk- 
ing about Mr. Horovitz again, and the Company agreed to 
have him at an earlier meeting, but for some reason he 
couldn’t be there, so they agree that they would have him 


at the next meeting, to discuss the insurance pension plan. 


Q. Now, in speaking of Mr. Horovitz, what was the Com- 
pany’s position as to the schedule for the next negotiation 
session, when it was to be held? A. Well, they said they 
would try to arrange the next meeting [383] whenever Mr. 
Horovitz would be available. 

Of course, Mr. Edwards at this point objected, that we 
didn’t need Mr. Horovitz there, we could go ahead and 
meet without him, since it was only the insurance issue. 

But, they again wanted Mr. Horovitz to be there to ex- 
plain this insurance program. 


Q. Down under Article XI, No Strike Clause, I note 
right about the middle of the paragraph it says that the 
Union agreed that the objective was reasonable, but still 
opposed the Company’s right to appeal directly to the 
courts. 
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Can you give us any amplification of that? A. No, I 
don’t think that the Union agreed to any objective being 
reasonable in this. 

Actually our position was that we preferred our no 
strike clause that we had submitted to them earlier. 

Q. What was your position as to their right to appeal to 
the courts directly? A. Our position? 

Q. Yes. A. Well, they have the right to appeal to the 
courts if we violate our no strike agreement, anyway. 

Q. I notice on the last page, Work By Supervisors— 

have you commented on that already? A. Yes, we had 
agreed to this on the meeting of 12/1966—this article had 
already been agreed to. 
[384] I think there was some discussion as to whether 
some of them were on the eligibility list at the time of the 
election or not—I think this was what the discussion was 
about, but we had already agreed as to supervisors work- 
ing. 

Q. Now, I see, “‘prior to adjourning, McCall suggested 
that we look at the following articles in their proposal’’— 
apparently the Union’s proposal—“‘articles No. 9, 13, 18 
and 23.” 

Now, have you mentioned Article XIII before? A. Well, 
Article XIII of the Union’s proposal had been agreed to 
by the Company on 11/28, with Mr. Edwards. 

This was as—this was the Discharge section. 

Q. What was the Employer’s position at this meeting on 
wages? A. Well, at this meeting, they had still not 
changed their position as far as granting any wage in- 
creases. 

Q. Now, in discussion at this meeting, discussion of the 
no strike provision of the Employer, was there any dis- 
cussion about that word, ‘‘permit””—“‘the Union will not 
permit——”’? A. Not in the sessions that I was in, no, not 
the word, ‘‘permit,’’ alone. 
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(Pause.) 


Yes—excuse me—there was. There was a comment made 
by Mr. Edwards in regards to this, about the word, ‘‘per- 
mit.’? 

Q. What was that? A. I think the comment was that 
we didn’t have one [385] hundred per cent of our mem- 
bers at all times, and the provisions in this agreement 
says that we have a no strike no lockout agreement, and 
the only way they can strike is during the grievance pro- 
cedure, they can strike over a grievance, if both Companies 
deny an arbitration, they are allowed to strike in this 
section, and now they’re coming back in another section 
and saying that the Union won’t allow them to strike. 


Q. What was the Company’s position—they still wanted 
the “‘permit’’ in there? A. Yes. 


Q. And, they would not change the other provision? A. 
No change. 


Q. What about the Union’s position—or, have you cov- 
ered this—on the grievance committee? 

Did you make any—— A. This was covered yesterday in 
my testimony. 


Q. I believe you indicated that the Union agreed—what, 
to a lesser number? A. To a lesser number, yes. 

We reduced it—I think our original proposal was four- 
teen, and we reduced it at that point to seven. 


Q. I did not know—well, to your memory now, yester- 
day were you speaking about the previous meeting or at 
this meeting? A. About the reduction of it? 


Q. Yes. [386] A. Well, I really—on the grievance com- 
mittee, I wouldn’t say definitely whether this was on the 
previous meeting, where we agreed to reduce it to seven, 
or whether it was on the meeting of the 6th. 

It was one of the two meetings. 
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Q. All right. A. I think it was probaby on this meeting 
of the 6th, because we go into seniority in much more de- 
tail on this meeting. 

Q. You indicated that after discussion of seniority, that 
you had planned to redraft the language. 

Was this based on your belief that there was some ten- 
tative agreement here, on the departmental seniority? A. 
Yes. 

Q. What was your impression—that they wanted de- 
partmental seniority, and they would go for that and per- 
haps omit the departmental job seniority? A. That’s cor- 
rect—job classification seniority. 

Q. You did turn in that draft? 

I think it is in evidence already. A. It was turned in 
on the 25th, the next meeting that I attended. 

Q. General Counsel’s Exhibit number 10—did the Com- 
pany accept it at the next meeting? A. No, they did not. 


[387] Mr. Bowden: What meeting are you talking about 


now? 
Mr. Mattson: The meeting following this. 
That would be the meeting of January 25. 


Q. (By Mr. Mattson) Is that correct? A. The 25th, yes. 

It was a lengthy proposal, and in the meeting of the 
25th, they took this proposal and again asked for an ad- 
journment and went outside and studied it for some time. 
They come back and asked some questions on it, and then 
again, they weren’t completely satisfied, and they wanted 
to study it further. 

Mr. Bowden: Is he talking about grievance or seniority? 

Mr. Mattson: We are talking about the seniority. 

The Witness: Right, seniority. 

Mr. Bowden: Seniority? 

The Witness: Right. 
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Mr. Bowden: You said grievances, is what I—— 
Mr. Mattson: I beg your pardon. 


Q. (By Mr. Mattson) After this recess for studying 
this, did they make it clear at that point that they were 
going to stick with departmental job classification seni- 
ority? A. Referring to the meeting of January 6th or—— 

Q. No, we moved up just on this one subject. A. No, 
they left the meeting. They was going to give this some 
further study. 

Q. No final agreement there? [888] A. Right. 


Q. The same with the January 6th meeting—the next 
was what—the Company requested or advised that the 
meeting would be held when Horovitz—— A. They would 
make arrangements to get hold of Mr. Horovitz and 
would call us when they had him, as to the next meeting, 
and this was at the point where Mr. Edwards injected 
that he didn’t think it was necessary to have Mr. Horovitz 
at the meeting, we’d go ahead and have a meeting with- 
out him to diseuss—to negotiate some of the other items. 

It was our understanding that Mr. Horovitz was sup- 
posed to be at the January 6th meeting. 


Q. Now, unless you have any further comments on this 
meeting, Mr. McCall we will turn to January—the Janu- 
ary 25 meeting. A. No, I have no further comments. 

Q. And, I believe that will be—the Respondent’s notes 
are Respondent’s Exhibit No. 5? A. Yes, I have that here. 

Q. On the first page, I notice that Horovitz was present, 
but on Paragraph III, at the very last of that paragraph, 
it says, ‘McCall stopped this discussion,”? and would you 
explain this? A. Well, I don’t think I stopped any dis- 
cussion. 

I think he had covered about everything that we had 
[389] asked for in Blue Cross and Blue Shield, and I 
guess probably I may have said something, ‘Well, let’s 
go on to the pensions,’’ 
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I didn’t stop him—stop any discussion. I think all the 
questions that we had were probably satisfactorily an- 
swered. 

Q. On the second page, I notice under, ‘‘Miscellaneous,’’ 
Subparagraph (1), it indicates there that ‘“McCall replied 
that he did not know and that his group had not tried to 
figure it out.’? 

I am not quite sure what all of this is. A. Well, let’s go 
back to Miscellaneous—just above that they brought up 
that the Union brought out—brought up John Overman, 
that we wanted to negotiate him back to work. 

I was called by telephone some time previous to this 
meeting by John Overman, that he had been terminated 
out at the plant, and I’d got his story, as much as I could 
get out of his story, and I called Mr. Bowden, again 
reaching him at his home in the evening, and told him 
I wanted to talk to him about John Overman, that I un- 
derstood that he’d been fired out there, and I wondered 
if we couldn’t work out something about getting him 
back to work. 

Mr. Bowden says, ‘‘Well, I don’t know the details on 

this case. I’ll have to confer with my people, and I’ll be 
back in touch with you about John’s case after I find 
out what they have said.’? 
[390] Well, up until the time we went into the meeting, 
I had still not received a call from Mr. Bowden, and 
after four or five days, I went to the Board and filed a 
charge on his discharge. And of course, when we went 
to the bargaining table, we did ask that John be put 
back to work, and Mr. Bowden pointed out that, ‘‘inas- 
much as you’ve gone to the Board and filed a charge, 
let the Board handle the case.’? 

And I said, ‘‘Well, I only did this after you’d refused 
to return my call.’’ 

Q. That is the explanation of the “‘Overman,”’ or the 
comment concerning NLRB in here? A. Yes. 


— Gi 


(Pause.) 

And, in Item (1), they asked if I knew how much 
the overall package of this would cost, or if I had figured 
it out. 

I had not, because I did not have all of the figures, 
as to the amount of people involved, this insurance plan 
they have out there at the plant, and I don’t know how 
many employees they have at their plant. I’m sure my- 
self as a Union representative that I wouldn’t know if 
their plant manager didn’t know how many they have. 
It would be pretty hard for me to project an overall cost 
to a company when we don’t have the complete employ- 
ment complement the year ’round, whether it’s seasonal, 
what it is—it would be hard for me to project. 

I had an experience just recently with a company, 
where [391] we negotiated—— 


Trial Examiner: Now, Mr. McCall, I do not think we 
need that extensive an explanation. 


The Witness: All right. 


(Pause.) 


Then again, going down to—I guess it would be Article 
(2), (a), (b), and (c), and possibly (3) of his state- 
ment—— 


Q. (By Mr. Mattson) I beg your pardon. 

Where is that? A. Under the “‘Miscellaneous,”’ they 
are talking about the average rates of Florida Machine 
and Foundry people and the average rates of the Fleco 
people. 

Actually, more of the Article (3) than anything— 
again, this thing about wages was brought up, and they 
pointed out that they had made—well, this comes back 
later in the agreement, but I’ll go into it. 

They’d pointed out that they’d made another survey 
since the last one and found certain job classifications 
were not in line, so they were offering to give wage in- 
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creases. I think the jobs that they spelled out are the 
electric furnace operator, the journeyman pattern 
maker—— 

Trial Examiner: Where is this you are reading from? 

The Witness: This is on page 4. 

Mr. Mattson: I think, Your Honor, he is combining 


page 2, the comment at the bottom, with page 4. 
[392] A. Right. 


Mr. Mattson: The middle of page 4, where the in- 
creases are reflected. 


Trial Examiner: Mr. McCall, I am going to ask you 
that in looking at this document you try to limit yourself 
to inaccuracies which you consider pertinent to the charges 
in this case. 

And, if in doubt, I would prefer that you let them go, 
unless Mr. Mattson asks you a question. I think Mr. 
Mattson is prepared to ask you on all matters which 


he considers material. 
The Witness: All right. 


Q. (By Mr. Mattson) Now, I think you have completed 
that on the wage rates? A. Yes. 

Q. That there had been a new study or survey, and 
they now felt that they would offer these rates, based 
on that survey? A. That’s correct. 

Q. Did the Union make any comment, do you recall, 
at this time about the survey—either you or Mr. Ed- 
wards? 

Or, do you recall? A. I don’t recall any comment on 
it at this point, except Mr. Edwards saying, ‘‘Well, this 
is only to the skilled jobs and not the other people in 
the plant.’ 

Q. Was there some indication about how many people 
would [393] be involved in this wage increase, in num- 
bers, for example? A. There was, and I think it was— 
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I believe the figure was somewhere in the vicinity of 30, 
but I’m not sure this is a positive figure. 

Q. About 30 in a plant of over 300? A. Yes. 

Q. On page 3 at the bottom, where it says, ‘Arbitra- 
tion’”’—excuse me—just above the word, ‘‘Arbitration,’’ 
it says that the Company indicated it would consider 
McCall’s request. 

Is that correct, or did they give any other reply? A. 
I had no indication they were going to consider it, 

Q. What was your understanding then? A. Their po- 
sition was still the same on the overtime provisions— 
time and a half after 40. 


Q. Now, I think I will ask you to comment on page 4 
at the top. 

It is a rather lengthy paragraph—and I—I appreciate 
the fact that this paragraph does not refer to a contract 
provision exactly, but do you recall Mr. Edwards making 
that broad statement there? A. Not in this form. 

Mr. Edwards did talk about he felt we ought to be 

back at the bargaining table more often, that our sessions 
were too far apart. 
[394] Q. Did he speak as to the length of the sessions? 
A. Yes, he did remark that we ought to stay at the 
bargaining table and see if we can’t wrap up an agree- 
ment here. 

The sessions were short and there were numerous re- 
cesses, 

(Pause.) 


I think—I recall that he did say something to the 
extent that it wasn’t our business to try to run your 
Company, but we wanted to see that the fellows got a 
share of those profits that they were making out there. 


* * e Ld * & e 
[395] Q. (By Mr. Mattson) I notice on that same page 4, 


the next to last paragraph, in the discussion on hos- 
pitalization, and I believe there is a remark there that 
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he indicated that the Company would like to increase 
the daily room rate. 

Is that correct—from nine to fifteen dollars a day? 
A. At this point, they did propose an increase from nine 
to fifteen dollars a day in the hospitalization, yes. 

Q. Did they make any proposal with respect to raising 
insurance rates, at all? A. Not on the life insurance. 

Q. At that time, were you aware of General Counsel’s 
Exhibit No. 6, which was a notice to all employees, dated 
August 3, 1966, which indicated that the Employer had 
planned a projected increase in benefits, in the room 
rates and the insurance amounts? A. I haven’t seen 
Exhibit No. 6, but I hadn’t heard anything about increas- 
ing insurance until this day. 

(Examining document.) 

No, I wasn’t aware of this at all. 

Q. So, at no time did the Employer or its representa- 
tives, in the discussion of this, say that they had this 


plan under way, prior to—— A. No, sir, no. 

[396] Q. Did they at any time during this meeting come 
up in their insurance offer to five thousand for employees? 
A. No. 


Q. On the last page, the second paragraph, it indicates 
that you urged the Company to come up with something, 
I notice, ‘‘‘or else’ in threatening tone.” 

Did you threaten them? A. I’m sure I didn’t use, ‘‘or 
else,’’ or in a threatening tone. 

I provably urged them to come up with something 
other than what they’d put on the table, because appar- 
ently there was nothing on the table at this point. 

Q. Now, if I can perhaps get away from this summary 
that has been prepared, I am sure from my notes that 
you have a complete review here. 

Did we cover what was done on Grievance? 

I believe you indicated that you had submitted the 
seniority proposal, which is General Counsel’s Exhibit 
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No. 10 and the Employer said that they would study that? 
A. Yes. 

Q. Did you also have at this time a grievance proposal, 
which is General Counsel’s Exhibit No. 11% A. Yes, I 
submitted a new grievance proposal. 

Q. And, that is General Counsel’s Exhibit No. 11, I 
believe. 

[397] What was the Employer’s reaction to this? A. 
Well, they were going to study this grievance proposal, 
too. 

As I recall, they had no real objection to any part of 
it, because we had more or less worked out the language 
at an earlier meeting. 

Q. Now, this grievance language that you have here 
is strictly that portion of the grievance procedure falling 
just short of any arbitration, where the parties were at 
issue? A. Up to arbitration, that’s correct. 


Q. All right. 


Up to arbitration. A. Right. 
It’s my recollection that we agreed to that grievance 
procedure on that date. 


Q. I beg your pardon? <A. It’s my recollection that 
we did agree to that grievance procedure on that date, 
of the 25th. 

Q. Thank you. 

That is with the issue of arbitration open? A. Yes. 

Q. Now, do you recall whether yourself or Mr. Ed- 
wards asked how the parties could settle grievances under 
the proposed Company’s arbitration—voluntary—— [398] 
A. Yes. 

There was a question asked to the Company. I don’t 
recall whether it was myself or Mr. Edwards—possibly 
it was me asking how we could resolve grievances. 

Of course, they said under their proposal if we couldn’t 
agree to compulsory arbitration, we couldn’t agree to an 
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arbitrator, either party could use their economic strength 
to either strike, or they could lock us out. 

Q. All right. 

Did the Company or any Employer representative, or 
Mr. Bowden, say what their position was as to arbitration, 
at that point, that there was any opening on this in the 
future? A. They were still insisting on non-compulsory 
arbitration. 

Q. Did you make any request as to the cost concerning 
the insurance program? A. Yes. 

And again, as I testified yesterday, I thought I made 
it in the meeting of the 19th, but it was either in the 
meeting of the 19th, or on this date of the 6th, and I’m not 
sure at which date I made a request for the cost of the in- 
surance program. 

(Pause.) 

[399] I would feel that I may have made it on the 19th 
because of their saying that they were going to have to 
get Mr. Horovitz in there at the next meeting. 

Q. All right, sir. 

I have no further questions on this meeting, unless you 
have something in mind, Mr. McCall, on this proposal. 
A. Well, the only thing—I note in going back over these 
contracts is that we did propose a four weeks vacation 
period after 15 years, which is a reduction in our original 
vacation proposal—on January 6 of 1967. 


Trial Examiner: Now, you are through with your direct 
examination? 

Mr. Mattson: I think so. 

Let me see if I have—one more meeting. 

Trial Examiner: Is this the last meeting you attended, 
Mr. McCall? 

The Witness: Yes, that’s the last meeting. 
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Cross-Examination 


Q. (By Mr. Bowden) Mr. McCall, in your testimony in 
reference to Meeting No. 3, I think was your first meeting, 
on December—— A. Yes. 

[400] Q. ——December 19, and that is Respondent’s Ex- 
hibit No. 3? A. Yes. 

Q. Will you get General Counsel’s Exhibits Nos. 8 and 
9, and pick out or indicate to me, if there be any, any 
conflicts with our agreement of Article 3.3 of General 
Counsel’s Exhibit No. 8 and Article IL of our proposal, 
which is General Counsel’s Exhibit No. 9? A. (Examining 
documents.) 

No. 3.3 of General Counsel’s No. 8 and Article I—— 

Q. Article II of General Counsel’s Exhibit No. 9. A. 
Well, in your’s, there’s no probationary period of any 
kind spelled out, whereas ours has a probationary period. 

Q. I am talking about—we had an agreement, as I 


understand it, on General Counsel’s Exhibit No. 8, of 
Article 3.3. 

Is that correct—on November 28? 

You indicated yesterday that we had proposed a new 
Article for that, and now I am asking you what conflict, 
if any, is there in our proposal with the agreed Article 
3.3? A. Well, you have—— 


Trial Examiner: What is the comparable Company Ar- 
ticle that you have referred him to, Mr. Bowden? 


Mr. Bowden: Article IT. 
Trial Examiner: Article Il, Management Rights? 


Mr. Bowden: Yes. 
[401] That is Article III in their proposal—Management 
Rights, or attempts to cover that subject—they call it 
Management Prerogatives. 


The Witness: I think the document speaks for itself. 
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Q. (By Mr. Bowden) My point is this, Mr. McCall. 

You indicated yesterday that even though we had 
agreed on November 28, 1966, to 3.3, that we proposed a 
new Management Rights Article when we made a proposal, 
and I am asking you—the inference being that we had 
withdrawn this agreement, and now I am asking you—— 
A. No— 


Mr. Mattson: I will—Mr. McCall has already stated a 
valid objection which perhaps I should make at this time. 

The document does speak for itself. I am a little bit 
late, but I am trying to figure out which one Mr. Bowden 
is talking about. 


Mr. Bowden: I said 3.3—there was agreement on 11/28. 
Mr. Mattson: All right. 


Mr. Bowden: We proposed then in General Counsel’s 
Exhibit No. 9 a Management Rights clause, and Mr. Mc- 
Call’s testimony was that notwithstanding the fact that 


we had reached this agreement, we made a new proposal 
on Management rights, and I am asking him what con- 
flicts, if any, were [402] there in those two clauses, to give 
rise to his comment. 


The Witness: I don’t think that was—— 


Trial Examiner: I am not interested in Mr. MecCall’s 
comment in that respect, when it comes to a comparison 
of the proposals, unless—I think this is something for 
the parties to point out to me, the differences if any, and 
for me to evaluate their comments. I don’t think it is 
for Mr. McCall—the fact that he may have called them 
different, and they may or may not be different. 


Mr. Bowden: All right, sir. 


Q. (By Mr. Bowden) Then, in General Counsel’s Ex- 
hibit No. 8, this is No. 5.5, and in General Counsel’s Ex- 
hibit No. 9, Article XXT E— 
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Well, let me look for that—I will withdraw that ques- 
tion, as I have a note here that I want to refer to, and I 
will look for that before we go into it. 

I believe you said on General Counsel’s Exhibit No. 8, 
your note reflected there was no agreement on 16.6 at the 
December—— ‘A. From General Counsel’s Exhibit No. 8? 

Q. Yes. 

Trial Examiner: The Union’s proposal. 

The Witness: 16.62 


Q. (By Mr. Bowden) Yes. A. (Examining document.) 
[403] What was the question, again. 

Q. I said, did you testify that your notes indicated that 
that had been agreed upon? A. On 11/28. 

Q. On 11/28? A. Yes, 

Q. Now, with the addition of any language? A. Well, 
16.5 had not been agreed to and 16.6 had not been agreed 
to, except for the words in 16.6, ‘‘and acceptable,”’ had 
been added and then agreed to. 

Q. Well, didn’t you say that 16.6 had been agreed to in 
your direct testimony? 


Mr. Mattson: I believe this is his comment—from Mr. 
Edwards’ testimony, that it had been agreed to on the 
first day of the meetings, 11/28. 


The Witness: The document so indicates, too. 


Mr. Bowden: I am just asking him what he testified to, 
and my notes indicate that Mr. McCall said that that had 
been agreed to on 11/28, according to the notes, and I 
don’t have such an agreement and I am asking him about 
it—did he say that. 


The Witness: I said it, and our document so indicates 
the words, ‘‘and acceptable,” are inserted 11/28, and 
okayed by Mr. Edwards. 
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Q. (By Mr. Bowden) All right, sir. 
[404] Now, at the end of that meeting, I think you—— 


Trial Examiner: Which meeting are you talking about 
now? 


Mr. Bowden: We are talking about the only meeting I 
have talked about so far, and that is Meeting No. 3, on 
December 19, the first meeting he attended. 

Trial Examiner: All right. 

Q. (By Mr. Bowden) I believe you testified that you 
called my home, I assume on December 19, 1966, and you 
were told that I was at a Quarterback Club meeting? A. 
I said first in my testimony that before adjourning the 
meeting, that you had said you had to go down to your 
office to look at your calendar—— 

Q. I understand that. 

But, you said you called my home that night—— A. 
That evening, yes. 

Q. ——and were told I was at a Quarterback Club 
meeting? A. I said Quarterback Club or some club—I 
thought it was the Quarterback Club. 

Q. Well, I believe you said it was the Quarterback 
Club, if I recall. A. Well, this is what I thought it was 
and I was talking to somebody from your household, and 
they said—I thought it was the Quarterback Club be- 
cause this was in my mind at the time—football, and I 
think this was why the statement [405] I made was Quar- 
terback Club—— 

Q. If I told you that the Quarterback Club does not 
extend beyond November, would this change your recol- 
lection as to what was said at the time? A. No, this 
would not. 

This would not. I wouldn’t know where you were, if 
someone at your home said you were at the Quarterback 
Club, this is what I would have to say. 


— Hh 


Trial Examiner: I do not think it is important whether 
you were or were not at the Quarterback Club. 

The important question is—if it is important—is 
whether a telephone call was made to your home to ask 
about a meeting. 


Mr. Bowden: That is why I asked about it. I question 
whether the call was ever made. 


Trial Examiner: Well, I think Mr. McCall has given 
an answer on it, as far as the Quarterback Club is con- 
cerned. 


Mr. Bowden: All right, sir. 


Q. (By Mr. Bowden) To whom do you say you thought 
you talked at my home? A. It was a lady. 

I said I thought it was—might of been your daughter— 
somebody with a lovely voice—I said—it might’ve been 
your maid. 

I don’t know. 


[406] Q. If I told you my daughter is in college and not 
home, would that change your recollection of that tele- 
phone call? A. I think—— 


Mr. Mattson. Objection. 


Trial Examiner: The objection is sustained. 
He did not say it was your daughter. He said he 
thought it might be. 


Q. (By Mr. Bowden) Now, this meeting on December 
19, 1966, Mr. McCall. 

This meeting was adjourned, according to my notes, 
at three p. m. At whose suggestion was that meeting 
adjourned, if you remember? A. I really couldn’t recall 
at this point who made the suggestion for an adjourn- 
ment. 


Q. Could it have been the Union committee? A. Well, 
there’s a possibility. 
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I would assume that we’d talked over the issues at 
that point, and we had nothing more to talk about right 
at that immediate period. 

I don’t know who called for the adjournment. 


Mr. Mattson: I beg your pardon. 
This is December 19? 


Mr. Bowden: Yes. 


Q. (By Mr. Bowden) All right, sir. 

Now, turning to the January 6 meeting, when Mr. Ed- 
wards [407] was with you, at this meeting is it generally 
true that you were spokesman for the Union committee 
at this meeting, and Mr. Edwards more or less assisted 
you at the table? A. On January 6? 

Q. Yes. A. Yes. 

Q. Do you recall Mr. Lang making a statement at this 
meeting, a member of your Union committee, that the 
Arbitration clause that you had was the way it was going 
to be in the contract? A. I don’t recall the definite lan- 
guage, Mr. Bowden, but I know that he made some re- 
mark about arbitration. 

I don’t recall the definite language that he made. 

Q. Would you deny that he said this? A. I couldn’t 
even admit or deny it, because I don’t know whether this 
was what he said or not. 


Trial Examiner: Did the Union take a firm position on 
arbitration at this meeting? 


The Witness: This is the meeting where I again was 
talking about—I had earlier talked about the permanent 
arbitrator, and tried to resolve this through permanent 
arbitration—and I think that this position at this point, 
we did agree or did take a position that we still wanted 
compulsory arbitration. 
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[408] Q. (By Mr. Bowden) Now, at this meeting on 
January 6, we spent a considerable part of that meeting, 
as you noted, working on our grievance procedure, did 
we not? A. Yes, we spent quite a bit of time on it. 


Q. In that grievance procedure, working from the 
Union’s proposal, did not we agree to the language in the 
Union’s proposal, in Article XIJ—this is General Coun- 
sel’s Exhibit No. 8—with a change in a few words, re- 
duction of a few numbers on the committee? A. Well, 
there was a change, I think, in the amount of time in 
processing grievances, and then there was a change—dis- 
cussion of change about the number of grievance commit- 
teemen involved. 


Q. At that time, did not we agree that we would pay 
grievance committeemen, which does not appear in this 
proposal, but this agreement that we made during the 
proposal, to pay the grievance committeemen for the 
actual time which they lost on their regular shifts, and 


the grievant—the committeemen, steward and chair- 
man—— A. Time lost on the regular shift, yes, this was 
agreed to. 

Q. And also for the committee in Step 3? A. Right. 

Q. Did this represent a change in the Company’s posi- 
tion, to something the Union desired? [409] A. Yes, at 
this point this was a change. 

They agreed to different time limitations, they agreed 
to pay some of the grievance committeemen that they 
had not agreed to pay before. 

And, as I said earlier, I agreed to draft new language 
for the grievance procedure, and I did this and we agreed 
to it on January 25. I drafted new language after our 
discussion. 

Q. All right. 

Then, we also had at that meeting, did we not, a long 
discussion on vacations and reduction of hours of va- 
cations? 
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This was on the January 6 meeting? A. Yes, there was 
discussion of that—of vacations, and we proposed a re- 
duction in hours, and we also proposed the four weeks 
after 15 years, as I said earlier. 

Q. I will ask you, Mr. McCall, if this was not the meet- 
ing in which you advised that you were staying at the 
Holiday Inn on Phillips Highway, and asked me to call 
you at the end of this meeting? A. I would assume that 
I may have told you that after this meeting, too. 

Q. Well, do you recall whether you did or not? A. I 
couldn’t give you a definite yes or no, on that, no. 

[410] Q. Could you have been mistaken about the last 
meeting, and instead, then, referred to this meeting? A. 
No, no. 

I called you on the first meeting, I’m sure. My secre- 
tary also called your office the next day, after I got back 
to Orlando. 


Q. I believe you said that on that meeting, if it was the 


first meeting, that your secretary called me several days 
when you had not heard from me—in several days, she 
called? A. No, I did not. 

I said my secretary called you the next morning. 

Q. And, talked to me? A. Yes—not to you, to your 
secretary. 

Q. I believe you testified that you talked to me then in 
two or three days? A. Later on I called you, several days 
later, and talked to you at your home. 

Q. Yes. 

This would have been then about Christmas Eve, or 
thereabouts, would it not? 

A. I really couldn’t tell you the time. 

It was sometime after this meeting of December 19, 
when I did not hear from you and you didn’t return my 
call. I couldn’t give you the exact date. 


— 468 — 


[411] Q. Now, on this meeting of January 6, 1967, we 
also had quite a discussion on seniority, did we not? <A. 
Yes. 

Q. And, working from the Union’s proposal again? A. 
I would— 

Go ahead. Excuse me. 

Q. Did we not reach agreement on 11.6, 11.7, 11.8 with 
the addition of the word, ‘‘acceptable,”? instead of ‘‘rea- 
sonable”’? A. 11.6 was okayed by myself on January 6, 
1967—of our proposal. 

Q. How about 11.72 A. No, I have no notation of this 
being okayed. 

There was a possibility. 

Q. 11.8, with the word, “acceptable,” in place of ‘‘rea- 
sonable’? A. 11.8 with the “acceptable”? added was 
agreed to. 

Q. All right. 

And, on 11.9, did we not make a proposal in reference 
to job bidding, that it would be by departments, that we 
would entertain one tryout for each vacancy, and that 
the bidding was not to be used for lateral or down bid- 
ding, and that an employee could only have one successful 
bid per year, and that the bid would be confined to the 
next higher classification? [412] A. I believe this is cor- 
rect. 

Q. This was all in connection with our negotiations on 
that day on job bidding. 

Right? A. Yes, sir. 

Of course, something of this was, of course, out from 
your proposal—this seniority thing—some of this lan- 
guage we agreed to was from your proposal, too. I be- 
lieve 11.6 was part of your proposal. It’s a different Ar- 
ticle in ours. 

Q. This was our proposal in reference to your Article 
11.9, General Counsel’s Exhibit No. 8, in which you had 
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attempted to cover bidding in that proposal? A. This was 
discussed—this was discussed, and there was no agree- 
ment made, but it was discussed. 

Q. Now, on January 6, did the Union withdraw their 
proposal, on 8.4 on page 6 of General Counsel’s Exhibit 
No. 8 A. 8.4? 

Q. Yes. A. This I couldn’t give you a definite answer 
on, yes or no. 

Q. You do not recall it? A. I don’t recall it. 

Q. On this Article XX, which is General Counsel’s Ex- 
hibit No. 9, my notes indicate, and I believe you testified 
that [413] we had agreed to this proposal on December 
19, 1966. 

Isn’t that correct? A. That’s correct. 

Q. I will ask you, on January 6, 1967, if you then did 
not advise the Company officials that you were withdraw- 
ing your agreement on that, you could not then that day 


agree to it? A. No, I did not. 
Mr. Mattson: Which Article is this? 


Mr. Bowden: Article XX on page 12 of General Coun- 
sel’s Exhibit No. 9. 


Mr. Mattson: All right. 


Q. (By Mr. Bowden) You did not withdraw that pro- 
posal on January 6? A. No, I did not. 

Q. Did Mr. Edwards withdraw it, since he was with 
you that day? A. I’m sure that it was not withdrawn on 
that day. 

Q. Are you positive? A. Yes, I’m positive. 

Q. All right. 

Passing to your next meeting, Mr. McCall, which was 
January 25, at this meeting Mr. Horovitz was present. 

Is that correct? A. That’s correct, 
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[414] Q. Now, Mr. Horovitz at that meeting explained 
to you the Company cost of its insurance plan, as well as 
the dependent cost of this plan, did he not? A. As far as 
going back to what the Company cost—you mean for the 
overall cost to the Company, dollar for dollar—I mean—— 

Q. Did Mr. Horovitz advise you at that time that the 
monthly cost to the Company was $2.56 per employee, and 
that if the employee had dependent coverage, he paid 
$5.75 and——._ A. Yes. 

Q. —for that? A. Right. 

Q. Yes. 

So, you got the cost figures on the insurance from him? 
A. This was on the 25th? 

Q. Yes. A. Yes. 


Q. And, he went over the pension plan with you in 
detail, did he not? A. Yes. 

Q. And, he left only after there was nothing further to 
be asked him. 


Isn’t that correct? [415] A. That’s correct. 


Q. At this meeting on the 25th, at the same time that 
we made a proposal about the adjustment in the top rate 
of those classifications, which is listed in our notes, Re- 
spondent’s Exhibit No. 5, did we not also propose that 
we would split the difference with the Union in reference 
to call in pay, since I believe you had proposed four 
hours and we had proposed two hours, and we agreed 
that we would pay three hours for reporting pay? A. 
Well, this is in your minutes on page 5, and we didn’t 
contest this. 

This was done. 

Q. This was done? A. Yes. 

Q. I see. A. We didn’t question it. 


Q. Didn’t you make the statement at that meeting, at 
the end of the meeting, that you were not going to drag 
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along much longer, and wanted something definite by the 
next meeting? 

Do you recall any such—— A. No, I didn’t say—— 

Q. You did not say anything—— A. ——that I was 
not going to drag along any longer? 

Q. Yes. [416] A. No, I did not. 

And, your statement is saying something else, other 
than this, too. 

Q. Now, didn’t you advise the Company committee 
during the afternoon that you had another meeting to 
attend, and you proposed the next meeting at that time 
for February 62 A. No, I don’t believe this is so. 

T have many, many meetings, as you know, that I have 
to attend, and I don’t believe I proposed the next meet- 
ing be February 6. I mentioned that I had a wedding 
anniversary on February 3rd, that I would not be able 
to be—but, let’s get together either before that or at some 
other time. 


Q. I mean, this meeting was adjourned in the afternoon 
due to the fact that you stated you had another meeting 
to attend that day, and at the meeting of January 25, we 
set February 6 as the next meeting? A. We adjourned 
at 2:21, according to your notes, and I don’t recall at this 
point if I did have another meeting—where it was at. 
I don’t recall it. 


Q. Did we not then set the meeting for February 6, 
at that time? A. I really don’t—I couldn’t say yes or no. 

I do know the problem about my wedding anniversary 
on the third came up, and I suggested that we either get 
together earlier—and, I don’t know—I can’t recall [417] 
whether—when the definite date of February 6 was set. 

But, there was still time between this January 25 and 
February 6—considerable time. 
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[418] WILLIAM T. EDWARDS 
having previously been called as a witness by and on 
behalf of the General Counsel and, having been previously 
duly sworn, was recalled to the witness stand and was 
examined and testified further as follows: 


Trial Examiner: Mr. Edwards, you have been previ- 
ously sworn. 


The Witness: Yes, sir. 
Further Direct Examination 
Q. (By Mr. Mattson) Mr. Edwards, you were in the 
hearing room yesterday and today, and you heard Mr. 


McCall’s testimony, concerning the meetings of January 
6, 1967, and January 25, 1967, did you not? A. I have. 


[419] Q. (By Mr. Mattson) Would you state generally 


at this time, do you recall that the negotiations pro- 
gressed, that the parties took the positions as stated by 
Mr. McCall, during these two sessions? A. Yes, I believe 
Mr. McCall covered it accurately. 


Q. Now, let us go back to see if there are any points 
that we can supplement, to the January 6 meeting. 

That would be the resume by the Employer, Respond- 
ent’s Exhibit No. 4. 

And, I would ask you to check Respondent’s Exhibit 
No. 4 first the first page, to see if you have any addi- 
tional comments at this time. 

What about—— 


Trial Examiner: Mr. Mattson, I gave you considerable 
opportunity to study these documents. You should have 
in [420] mind what you would want Mr. Edwards to 
testify to, and I am going to ask you to point out to him 
specifically what matters you want. 

I will not entertain requests for a general looking over. 
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Q. (By Mr. Mattson) Let me direct your attention first, 
Mr. Edwards, to page 12 of the Employer’s contract, Gen- 
eral Counsel’s Exhibit No. 9. 

I believe your testimony had been previously that this 
was agreed to on December 19, 19662 A. No, I didn’t 
testify to that. 

Q. Will you explain this? 


Trial Examiner: I am lost. 
We are talking about—— 


Mr. Mattson: Article XX. 
Trial Examiner: ——Article XX? 


The Witness: There was, I think, an allegation by the 
Company that that agreement of December 19 had been 
withdrawn, and it was not withdrawn. 


Q. (By Mr. Mattson) Would you explain? 

What was the situation with respect to this particular 
Article, from the first meeting of 11/28 through January 
25% A. Well, of course this work by supervisors was not 
in our proposal. 

Essentially what we had said in our proposal was that 
[421] a foreman would not be performing—should not 
perform bargaining unit work, except in cases of emer- 
gency, or actual instruction of employees. 

And, the Company counterproposed on the 19th—that’s 
the date on which Mr. McCall agreed to it. 

Q. I see. 

Now, after the 19th, what—was there any withdrawal 
by the Union of any agreement by the Union? A. Not to 
my knowledge. 


[422] Q. (By Mr. Mattson) Now, the question I am ask- 
ing here—Mr. Bowden had asked the question, whether 
the Union had withdrawn any prior agreement—either 
Mr. McCall or Mr. Edwards had withdrawn any prior 
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agreement reached on that Article during the meetings 
of January 6 or January 25. 

Now, I am asking Mr. Edwards, did the Union with- 
draw any prior agreement? A. No. 

Trial Examiner: In other words, whatever the discus- 
sion about supervisors was, it did not go to the question 
of work by supervisors, that the Union had agreed that 
supervisors could work? 


Mr. Bowden: Well, Your Honor, I do not know. 

It went to this Article, because that’s the Article that 
it refers to. 

Trial Examiner: Well, I can imagine that there might 
be a dispute as to what people should be classified as 
supervisors or not, but—— 

Mr. Bowden: That is correct. 

But then, this indicates that because there was some 
dispute about who were supervisors, they withdrew their 


agreement to supervisors working. 


[423] Trial Examiner: Well, both Mr. Edwards and Mr. 
McCall have testified that they did not withdraw their 
agreement that supervisors could work. 

Now, could we get on to new matters, Mr. Mattson? 


Mr. Mattson: Well, let me ask one more question on the 
January 6 meeting here. 


Q. (By Mr. Mattson) At the conclusion of the meeting, 
did you make any suggestion with respect to forthcoming 
meetings? I understand that the Employer had dis- 
cussed the prospect of bringing in Mr. Horovitz. What 
was said about the next meeting? A. Well, Mr. Bowden 
stated that they would like to have Mr. Horovitz at the 
next meeting, and that it would have to be worked out 
with Mr. Horovitz, that he couldn’t tell us at the time 
when that meeting would take place. 
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And, I encouraged the Company to meet with us as 
promptly as possible. These meetings were occurring 
every week, or sometimes two weeks, and the Company 
was taking extensive recesses during these sessions, and 
we were not spending enough time at the table in bar- 
gaining. 

And, I was urging the Company to meet with us more 
frequently, and that we should not have to wait on Mr. 
Horovitz, inasmuch as he was just going to be talking 
about one item, any how. 

[424] Q. What was the Employer’s response to this? <A. 
The Company insisted that Mr. Horovitz should be at the 
next meeting. 

Q. Did they indicate that the meeting would be sched- 
uled when he was available? A. Yes, when he was avail- 
able. 

Q. Now, at either the January 6 or January 25 meeting, 
did the Employer make any response, as to its thoughts 
oa arbitration? A. There was considerable discussion 
about the arbitration. 

The Company’s proposal was non-compulsory arbitration 
and was new to all three of us, I believe, at that table. 
And, I’m referring to, of course, the representatives. Mr. 
Nash was at the 25th meeting. 

And, we tried to explain to Mr. Bowden that a griev- 
ance procedure would mean very little—in fact, the terms 
of the agreement would mean very little unless we were 
able to have compulsory arbitration, and that the Unions 
have been encouraged by responsible people of this coun- 
try, our national leaders, and we felt by the Act itself, 
to avoid strikes. 

And, Mr. Bowden’s proposal of non-compulsory arbitra- 
tion, especially with his vigorous condemnation of arbitra- 
tion, as such, and arbitrators as a group, was pretty per- 
suasive to us that he just would not arbitrate [425] griev- 
ances. 
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Q. Did he at anytime make any statement to this effect? 
A. He never said that he would not arbitrate grievances. 

He did say that they would not agree to mandatory 
arbitration, and this was in the meeting of the 25th, as 
I recall. 


Q. Do you recall whether he made any remark, ‘‘under 
any circumstances’? A. Yes, I do recall this—he would 
not agree to that under any circumstances. 


Trial Examiner: Mr. Mattson, the parties, I take it, 
never did—is there any dispute about both parties taking 
opposite positions, and never retreating from them? 


Mr. Bowden: No, sir. 
Mr. Mattson: No, I think—— 


Trial Examiner: Well, why are we bothering to go into 
it, then? 


The Witness: I would point out that Mr. McCall sug- 
gested —— 


Trial Examiner: Well, any changes of position, I am 
interested in, of course, but I am not interested in—if 
there had been no change, if the parties took adamant po- 
sitions, and there is no dispute about that, I see no need 
to go into that. 

The documents should reflect that, and we do not need 
[426] extensive examination on those points. 


Q. (By Mr. Mattson) I believe you were about to say 
that Mr. McCall made some suggestion? A. He had al- 
ready suggested an alternative, that the parties could 
mutually select a permanent arbitrator. 


Trial Examiner: A single arbitrator? 
The Witness: A single arbitrator. 


Q. (By Mr. Mattson) Was anything said about costs of 
grievances or arbitration? 
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Was there any discussion of this at this date? A. Well 
now, we’re getting ahead. 

There was other attempts by the Union to try to get the 
Company to change its position in arbitration, but not 
at this meeting, not at the 25th. 


Trial Examiner: Well, tell us about the other meetings. 


The Witness: Well, at the other meetings, and this gets 
on now into February, I belieye—— 


Q. (By Mr. Mattson) Now, you may, Mr. Edwards, 
speak from your memory if you like, at this point, or 
refresh yourself. You may look at the Respondent’s sum- 
maries, also. A. Well, I can recall this. 

I suggested to Mr. Bowden that—— 


Trial Examiner: By the way, Mr. Mattson, I would pre- 
fer that witnesses generally testify on matters—at least, 
where they are going to testify in a general way as to what 
[427] happened—I would like that testimony before they 


have looked at notes. 


The Witness: In trying to get the Company to make 
some kind of move on both its arbitration position and its 
no strike position, and noting that the two are not inter- 
locked, there was no provision in the no strike clause 
which referred back to the Union’s right to strike, after 
proper notice—in the arbitration section—I suggested to 
Mr. Bowden that we should drop both of them. 

Now, this was not a proposal that I made with any—— 


Trial Examiner: Let’s have the proposal, not your 
thoughts and motives. 


The Witness: Okay. 

I suggested that we drop both, that we would simply 
have no arbitration clause and we would have no no strike 
clause. 

His immediate—his response was immediate—‘‘no,’? 
that the Company’s—both Articles were proper. 
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Q. (By Mr. Mattson) About what meeting did this 
occur? A. This was probably in February, either Feb- 
ruary the 6th or February the 22nd. 

Q. Did you say February 7¢ A. I’m sorry—February 
7th. 

° * s s * * s 
[428] Q. (By Mr. Mattson) Was this at a later meeting? 

Did he state this in the presence of the Employer—re- 
mind you that this was discussed with Employer? A. He 
told me that it had been discussed with Employer. 

I don’t recall him discussing it across the table. We 
were before the Federal Mediation at this time. 


Q. Now, do you have any other comments on the-— 


Trial Examiner: I am not interested in general com- 
ments. 
[429] If you have a specific question—— 


The Witness: On the 25th——_ 


Trial Examiner: Just a moment. 
Let Mr. Mattson ask a question. 


Q. (By Mr. Mattson) During the meeting of January 
25, do you recall the Employer being asked the question 
of how, under their proposal, the parties could settle any 
grievances, and the Employer’s reply? A. Yes, I do recall 
that. 

The Employer—Mr. Bowden’s response was that we 
could use our economic strength, that we could strike as 
provided—we could strike the plant, or the Company 
could lock out the employees. 

Q. Did they ever explain why they wanted the ten day 
limitation on your right to strike? 

Did they ever give their position as to why they wanted 
that? A. I don’t recall. 

I don’t recall an explanation. 

Q. I ask you now to look at Respondent’s Exhibit No. 5 
and refer to Page 4, the first paragraph there. 
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I ask if you made the statement as indicated by these 
notes, and if there is any difference, what you did say? 
A. (Examining document.) 

Well—— 

[430] Q. Did you make any complaints? A. I discussed 
our alarm briefly with the Company. 

I would take exception to the last sentence, that my 
posture and tone—— 

Trial Examiner: I have already said that I am going 
to disregard comments. Let’s get to what you said and 
not your thoughts—— 


The Witness: I alerted the Company to the fact that 
we were concerned that the negotiations were scattered 
across weeks, and that the membership were restive at 
the delay, and were especially concerned about their posi- 
tion on seniority, on arbitration, physical exams, that we 
had to be able to represent the people honorably and 
responsibly, and we were not a dues collecting agency, 


and that we did not want a strike, we did not want a 
confrontation with the Company, but that we were seri- 
ously concerned now that they were not bargaining with 
us in good faith. And, I urged them to take a very 
serious look at the issues before us. 

Q. I direct your attention to Page 3 of that same docu- 
ment, Paragraph G, the last sentence, wherein it says 
that the Company indicated that they would consider 
Mr. McCall’s request. Do you recall whether this was 
the Employer’s response, or what the Employer’s response 
was? [431] A. So far as daily overtime alone, the Com- 
pany’s position was always no. I don’t recall anything 
about time and a half on Saturday or double time on 
Sunday—their remarks to that. 

Q. You do not recall their ever saying that they would 
consider it? A. No. 
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Mr. Mattson: Well, I would offer—I would make an 
offer of proof on this particular one, that the parties 
reached agreement on—general understanding—agreement 
on the language of a seniority provision which Mr. Mc- 
Call—which it was then agreed that Mr. McCall would 
prepare and submit to the Employer at the next meeting. 


Trial Examiner: He would testify to the same effect as 
Mr. McCall on that point? 


[432] Mr. Mattson: Right. 
Trial Examiner: I am rejecting it as cumulative. 


Q. (By Mr. Mattson) Mr. Edwards, let’s go to the 
February 7 meeting. That is the first meeting before the 
Mediator, is it not? A. That’s true. 


Q. Will you state what took place at that meeting? 
A. At this meeting Mr. Kazin, the Federal Mediator, 
asked for a review of the issues, and I made that initial 
review of the issues, in each one explaining what I con- 
sidered to be the Company’s position and what I knew 
the Union’s position to be. And, at the same time, in 
making that review, I reduced our demand in a couple 
areas. 


Q. Will you explain these concessions? A. There was a 
concession made on wages. I asked for 22 cents across the 
board for all employees, including the four classifications 
that had been discussed on January 25th; reduced our 
insurance demand to $20 a day room and board, $5,000 
life, $45 a week, sickness and accident insurance, $450 
maximum surgical, with the Company to pick up the 
additional expense over and above what the employee 
was paying at that time. 

Q. May I ask here, by way of explanation, prior to 
this if the Union had asked the Company to bear the 
entire cost? [433] Had it not done so? <A. Yes. 
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Q. Your initial request? A. Yes, for a very compre- 
hensive insurance program, for the Company to bear the 
entire cost. 


Trial Examiner: What other reductions? 


The Witness: I believe we reduced our holidays from 
eight to seven; we agreed to the existing shift break, ten 
minutes. 


Q. (By Mr. Mattson) Did you mention call in pay? A. 
We dropped that demand. 

Q. Do you have any—— A. I was talking about the 
whole issues before us, and I recall talking about the 
arbitration matter, again, explaining it to Mr. Kazin, and 
the no strike clause, which had the word, ‘‘permit.’’ I 
explained to the Company that we would hardly be able 
to control a membership under great provocation, and that 
if we did, we would make every possible assurance in 
writing to the Company to try to prevent wildcat strikes, 
work stoppages—illegal work stoppages, and if one oc- 
curred, to do our very best to bring it to an end, but that 
the members under provocation, and especially without 
having a way to air grievances peacefully before an arbi- 
trator, might very well strike under such circumstances, 
and that the Union, the International Union could very 
well [434] be unable to put them back to work immediately, 
and that the word, ‘‘permit,’’ obliged us to do this, and 
being unsuccessful, we would be automatically in court. 

Q. What about the Company’s subcontracting clause? 
A. We agreed to the whole Management’s Rights clause, 
with the Union suggesting—I suggested first of all that no 
subcontracting ought be done to discriminate against the 
Union. 

And, Mr. Bowden said that he would agree to say that 
they would not contract out to discriminate against the 
employee because of his Union membership, and I believe 
we agreed to that, and that was then conceded, and we 
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agreed to the entire Management’s Rights clause, as pro- 
posed by the Company, their Article II. 

The Duration clause was discussed. The Union objected 
to the automatic 45 day extension in the Duration clause. 
I tried to resolve that by offering to come to the table as 
early as 90 or 120 days ahead of termination of contract, 
so that we would have plenty of time to negotiate. 

Mr. Bowden’s response to that was that that would be 
returning to the bargaining table too soon. 

I then suggested that, well, we would buy the exten- 
sion, the automatic extensions, if when the contract was 
signed during these extensions, that any economic benefits 
would be retroactive, and Mr. Bowden’s response to 
[435] that was that the matter of retroactivity would be 
negotiable. 

So, we reached no agreement on that. 

Q. Now, when you made these offers to the Employer, 
did they recess and study this? A. Yes, the Company 
would recess. 

Q. Now, after the recess, what was the Employer’s posi- 
tion, let’s say, on the seniority proposal that Mr. McCall 
had turned in? A. Their position on his seniority pro- 
posal was that it was too complicated, and they just would 
prefer theirs. 

Q. That is the seniority proposal, document—Exhibit 
No. 10, I believe which is in evidence? A. Yes. 

That’s the five page document, I believe. 

Q. All right. 

What was the Company’s position with respect to the 
Company rules? 

What were the positions? 

Was there any discussions? 

A. There had been discussion about Company rules. Our 
position was that the Company, under traditional manage- 
ment’s rights, had every right in the world to have reason- 
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able rules, and that that was, it seemed to us, @ part of 
Management Prerogatives, which they were asking us to 
[436] bargain about, and that our simple—our position 
was a simple one, simply that if anyone happened to be 
disciplined, and viewing that case, that discipline, par- 
ticular discipline case, that we would make an evaluation 
at that point, as to whether he had been fairly disciplined, 
and if we didn’t think so, we would arbitrate it. 

Our position was that we did not want the rules in the 
contract; however, we did go over those rules with the 
Company. We objected to a couple of the major rules. I 
think generally the rules were what you would expect, ex- 
cept for a couple of the major rules. The minor rules, we 
felt were—would lend themselves to rather subjective 
judgments by the Company, keeping in mind that the 
Company’s position was very firm about arbitration—we 
would not have it. 

We just didn’t know quite how to cope with the rules, 
except to say—to point out to the Company that there 
were some rules that we didn’t think were quite fair, and 
that in any event, they should not be a part of the agree- 
ment. We would recognize that they indeed have the right 
to maintain discipline. 

Q. What was the Company’s position on this daily over- 
time? A. Its position was no. 

Q. Time and a half over 40? A. Well, they agreed to pay 
time and a half over 40, but [437] no daily. 

Q. That was their position? A. Yes. 

They were already paying time and a half over 40. 

Q. What about—did something come up on shift differ- 
ential? A. Yes, I believe the Company improved its shift 
differential two cents—possibly three cents for the second 
shift. 

(Pause.) 

I’m not quite sure of that. 


— 484 — 


Trial Examiner: Well, the Company’s notes for the 
meeting of February 7 indicate that the shift differentials 
were increased by two cents on each shift. 

Mr. Mattson: I believe Mr. Edwards has just testified 
that there was possibly three cents on the second shift. 

Q. (By Mr. Mattson) Did you not, Mr. Edwards? A. 
At one point, I’m under the impression that the Company 
agreed to eight cents on the second shift. 

Q. Did they at first come out with a two cent—— A. It 
was first two, two and two—seven, ten and 12. 

Q. That would be the second, third and split shifts? A. 
Right. 

Q. Then, during the course of the meeting—— A. I be- 
lieve it was this meeting—I’m under the [438] impression 
that there was improvement of a penny. 

I’m not real sure. 

Q. What did the Company say as to the grievance pro- 


cedure? A. Well, the Company had agreed to the griev- 
ance procedure, as worked out by the parties in previous 
meetings and submitted—resubmitted—rather, submitted 
in final draft by Mr. MeCall. 


Q. What about the amount of insurance? 


Trial Examiner: Mr. Mattson, I would like to suggest 
to you where you have specific information in the Com- 
pany proposals, and if your information is not different, 
that you put it in the form of a leading question. 

In other words, on insurance, if it is correct that the 
Company stood on its proposal of increasing the daily 
room rate from $9.00 to $15.00 per day, you might ask him 
if that is so. 


Q. (By Mr. Mattson) I will so ask you, sir. A. There 
was no improvement, no offer of improved life insurance 
or SG&A. 
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Q. And, is it true that there was no change in the no 
strike—no lock out provision? A. There was no—the Com- 
pany didn’t change its position on that. 

In the next one—well_— 

Q. Now, as to vacations? [439] A. This was a compro- 
mise between the parties. 

We moved from 1500 to 1650, and the Company moved 
from their position at that time of 1700 to 1650. 

Q. And, you reached agreement on what—1650? A. 
Right, we agreed on 1650. 

Q. To qualify for vacation pay? <A. Right. 

Q. The Union asked for ten minutes for cleanup period. 
What did the Company offer? A. Well, the Company had 
& present practice of five mintues—a five minute period 
for returning tools, and they indicated—Mr. Bowden in- 
dicated they would continue that practice, but they would 
not give ten minutes. 


Trial Examiner: I hate to keep on interrupting, Mr. 


Mattson, but I do hope to make some time on this, if we 
possibly can, and I am suggesting that what we are truly 
concerned with are changes of positions by the parties. 

If there are not any, I see no point in going into some- 
thing where the parties have not changed positions. 


Q. (By Mr. Mattson) No change on safety committee? 
Is that correct? A. No, I don’t recall any change on safety 
committee. 

Q. No change on physical exam requirements, as I re- 
call? My notes show—— 

Trial Examiner: I have just suggested to you, Mr. 
[440] Mattson, that you go into questions where there was 
a change. 

Otherwise, we will assume that if there is a change—if 
the Company improved its position, they will presumably 
bring it to my attention. 
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Q. (By Mr. Mattson) Mr. Edwards, what about call in 
pay? A. We dropped—this was—we no longer had this 
before the Company at this time, I don’t believe. 

It was merely a matter now of reporting pay, and the 
Company agreed to four hours. 

Q. Now, what about—did the Union recess and come 
back with any proposal on wages? A. Well, we recessed, 
to write a change in seniority, and during this little re- 
cess, we resolved to drop our wage proposal two cents, 
from 20—from 22 to 20. 

Q. And, is this also when you prepared the seniority 
draft, General Counsel’s Exhibit No. 12, which was then 
returned to the Company, after the recess? A. I believe so. 


Q. When you came back from the recess, was there any 
change stated by either of the parties on wages? A. Well, 
I indicated that we would—we were dropping our wage 
proposal from 22 cents to 20. 


Q. Did the Company come back with any offer? A. No. 


Q. Was there any discussion about eight cents across the 
[441] board at this meeting, or was that at a later meet- 
ing? A. The Company offered eight cents for all the other 
people, but I don’t recall if it was this meeting or the next 
one. 

I believe it was this one. 

Q. This offer that they made of eight cents. 

Was that across the board, except for these higher cate- 
gories they had previously mentioned? A. Yes. 

They proposed to leave those as they had previously 
proposed. 

Q. And, I believe you have already said that the Union 
eventually agreed at this meeting to the automatic ex- 
tension—or did they? 

Is that correct? 

Did you finally reach agreement? A. Would you repeat 
that? 
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Q. Did you agree to the Employer’s automatic exten- 
sion? A. In the Duration clause? 

Q. Or did you not? A. No, we didn’t. 

We didn’t agree to that at this time. 


[442] Mr. Mattson: Your Honor, with respect to the next 
meeting, I think we now come to the February 13 meet- 
ing—I reviewed the notes, and I think the positions of the 
parties are substantially, with respect to the limited ques- 
tions that you want us to pursue, fairly accurately re- 
flected therein, since we do not get into these side com- 
ments, so I am agreeable to stipulating to the relative 
positions of the parties, as going through the notes, as 
essentially accurate in this respect. 

And, the reason I do so in this form is that I believe 
Mr. Nash is ill, is recovering from an operation—he has 
heart ailment at the moment. 


Trial Examiner: Well, you are prepared to stipulate 


then that the Company’s notes, with respect to the relative 
bargaining positions on the various issues—of the parties 
is correct? 


Mr. Bowden: This is as of February 13? 
Trial Examiner: This }. the February 13 meeting? 


Mr. Mattson: There is only one thing, if I may. 
No, no, we are all right. I thought I had some notes on 
that. 


[443] Trial Examiner: All right. 

Are you willing to stipulate? 

Of course, Mr. Bowden, I take it you are willing to 
so stipulate. 


Mr. Bowden: Right. 
rial Examiner: All right. 
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The stipulation is accepted, that the notes for the meet- 
ing of February 13, 1967, accurately reflect the positions 
of the parties on the various bargaining issues. 


Mr. Mattson: I beg your pardon, sir, but for the record, 
was that February 13? 


Trial Examiner: That was the February 13, 1967, 
meeting. 


Mr. Mattson: Thank you. 


Q. (By Mr. Mattson) Now, Mr. Edwards, I direct your 
attention to the meeting of February 22, which my notes 
indicate lasted from about ten o’clock to about noon. 

Would that be the best of your recollection? A. That’s 
approximately right. 

Q. Did the Employer have the same committee there as 
usual? 


Trial Examiner: Well the minutes show who were 
there for the Company. 


The Witness: Yes, apparently. 


Q. (By Mr. Mattson) Will you state what the Union 
[444] proposed at the outset of that meeting? A. At this 
meeting, Mr. Bowden asked if the Union had any con- 
cessions to make, and as a matter of fact, we had pre- 
pared to come into that meeting and try to make a pack- 
age offer of settlement, and the items of that offer of 
settlement are here, and the only thing I would say, to 
add to those items, is that that would represent an 
elimination of all other issues. 


Trial Examiner: In other words, if the Company ac- 
cepted your proposals as outlined here, on holidays, over- 
time, wages, insurance and on non-economic matters, you 
were dropping all claims with respect to any prior de- 
mands? 


The Witness: That’s true. 
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Trial Examiner: Is there any dispute about that, Mr. 
Bowden? 


Mr. Bowden: I was reading, but we will say, as I un- 
derstand his remarks, where they are substantially as 
set out in our Meeting No. 8, which is Respondent’s Ex- 
hibit No. 8—is that what you were reading from, Mr. 
Edwards? 


Trial Examiner: These were the only open matters. 

If they could be resolved, the contract could be agreed 
on—that is not quite what Mr. Edwards has now said, 
as I read it. 

He has now testified that he said that if these demands 
were accepted, the Union would sign a contract eliminat- 
ing [445] all other requests. 


The Witness: I want to point out that there was a 
little wobble at this point. 

I inadvertently, in stating those first issues, left check- 
off out, and when the Company recessed, I asked Mr. 


Kazin to go right after them and tell them to please 
put check-off in those items, and he was unable to find 
them. 

But, as soon as they came back from the recess, I 
alerted them to that and Mr. Bowden indicated that he 
thought that we had probably wanted check-off. 

Now, I must say this, that while I was clearing all 
other issnes, there would still have been some writing 
to do. The Company had never discussed the terminology 
and the language of check-off with us, but had merely 
indicated by now that there would be no block to an 
agreement. 

This worried me a little, because we had not dis- 
cussed—— 

Trial Examiner: Now, basically your proposal to the 
Company at this time was, ‘‘If you accept these matters 
on which we are still in disagreement, we will accept 
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your proposals on all other matters on which we are still 
in disagreement??? 


The Witness: True. 


Q. (By Mr. Mattson) And, the Company’s response? 
A. The Company recessed, and they made their response. 


Trial Examiner: Did they accept any of these? 


[446] The Witness: I was just looking. 

I think these notes are pretty accurate. 

(Examining document.) 

The only thing I would say here—under Item 3 of the 
Company’s response B-3—is in the seniority section that 
we had proposed departmental seniority in new Paragraph 
C—would have had an effect on Paragraph A of the Com- 
pany’s proposal, where jobs—where departmental classi- 
fication seniority was noted, and that would have required 
that word, ‘‘classification,’’? be dropped in Paragraph A 
of the Company’s seniority proposal. 

In Item No. 4, Mr. Bowden had previously indicated 
that he would add that language in the Management 
Rights clause, as it pertained to contracting out work. 


Trial Examiner: Mr. Edwards, on B-2, non-economic 
matters, the language is, ‘‘The Union wants——’’ 

I am sorry—on B-1, ‘‘The Union urges the Company to 
accept their traditional arbitration clause.”’ 

What explanation was offered to the Company as to 
what you meant by, ‘‘urges’’? 

Were you insisting? Would you have accepted a con- 
tract without the traditional arbitration elause? 


The Witness: We were willing to modify it to the ex- 
tent, some way, either by sacrificing economics, or as to 
the clause itself. 


[447] Trial Examiner: Did you tell this to the Company? 


The Witness: I never said to the Company how much. 
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Trial Examiner: Well, no—— 

The Witness: What is it you want? 

Trial Examiner: Did you tell the Company what you 
were willing to trade off, if they would give you the arbi- 
tration clause? 

The Witness: Not directly, sir. 

I thought I was doing that by continually modifying our 
demand, dropping our—— 


Trial Examiner: Well, anyway you were not dropping 
your demand for compulsory arbitration, as such? 


The Witness: In some form or another, we would like 
to have had an arbitrator hear a grievance. 
We were just—— 


Trial Examiner: I am not interested in thoughts. 
I just want the position—— 


Q. (By Mr. Mattson) I believe you did testify, Mr. Ed- 
wards, have you not, that previously you mentioned drop- 
ping arbitration and no strike? A. We’d offered to drop 
the whole thing, no strike and arbitration, both. 

Q. Did the Employer make any concession, then? 

It rejected your proposal, and did they make any con- 
cession? [448] A. They generally rejected the proposal, 
and I’m just looking to see—— 

(Examining document.) 

I don’t recall a concession that hadn’t been previously 
made. 

(Pause.) 

You see, they offered to have the rules embodied in a 
separate letter, but to us, that’s contract, too, as well as 
the document itself. 

Q. On check-off, is it true that the Company said that 
this might depend on whether you would accept the Com- 
pany’s offer? A, Yes, that’s true. 
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(Pause.) 


I might say that Rule No. 3 is not mentioned here, in the 
major rules, which was of concern to us. 

(Pause.) 

I’m sorry—it is not Rule No. 3; it is Rule No. 5, ‘‘Con- 
viction of a Crime, the nature of which would be calcu- 
lated to render the employee undesirable as an associate 
or co-worker.’’ 

We rather thought—who’s going to make that evalua- 
tion? 


Trial Examiner: Well, there was no agreement on a rules 
clause? 


The Witness: Well, it merely mentioned that Rule No. 
10 [449] was the only one discussed—Rule No. 5 was also 
discussed. 


Q. (By Mr. Mattson) Now, the meeting was adjourned, 
and did the Union indicate whether it would take up— 
that it would then take up the Employer’s contract offer, 
at that time, with its membership? A. Yes, we advised the 
Company that we would take their offer to a general meet- 
ing of the membership, and review it. 


Q. And, did you do so? A. We did. 


Q. Was that on or about February 26% A. That’s ap- 
proximately correct. 

It was a Sunday—Saturday or Sunday. 

Q. And, did the membership accept or reject the pro- 
posal? A. The membership turned it down. 

Now, in discussing this—— 


Trial Examiner: Is this relevant? 


Mr. Mattson: I think just one more question, sir. 


Q. (By Mr. Mz:tson) What action was recommended 
here, at this tine? A. Well, the membership, after reports 
by the committee and the staff, resolved to strike. 
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And, they resolved to strike on the ground that the Com- 

pany had not bargained in good faith. 

* * * * * * * 
[450] Q. (By Mr. Mattson) The meeting on March 14, 
which you attended, began about 10:15? A. That’s true. 

Q. At this particular meeting, is it true that only Mr. 
Bowden and Mr. Pearsall were there? A. That’s true. 

Q. Were the usual Mr. Madison and Mr. Peacock ab- 
sent? A. True. 

Q. You came into the meeting—when you came in, what 
was the initial discussion between the parties? A. There 
was some preliminary discussion—the strike was in proc- 
ess at this time, and some of the employees were having 
trouble with their paychecks and withdrawing money 
from the eredit union. 


Q. All right. 
Now, I will stop you here, because it may not be too 
relevant from the Judge’s view point. 


There was some discussion of the strike problems with 
employees, the paychecks and whatnot, possibly some 
discussion by the Union of firearms, which the Union 
might have [451] been concerned with? A. That’s true. 

Q. But now, let’s go as to the parties’ negotiations on 
the issues. 

Was anything presented at this time? What did Mr. 
Bowden say or do with respect to negotiations? 


Trial Examiner: Well, did the Union reduce any of its 
demands from the February 22 meeting? 

Did it offer any further concessions at the March 14 
meeting? 

The Witness: I don’t think so. 

Trial Examiner: Did the Company? 

The Witness: The Company made no offer, that I recall. 
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Trial Examiner: The parties’ positions were the same 
at the end of the March 14 meeting, as before it started? 


The Witness: That’s essentially true. 


Trial Examiner: I am not precluding you, Mr. Mattson, 
from correcting any portions of the summaries, which 
you consider inaccurate in material ways. 


Q. (By Mr. Mattson) On Respondent’s Exkibit No. 9, 
Mr. Edwards, in Paragraph III, Sub-paragraph No. 1, it 
indicates that you stated in contrast to Mr. Bowden’s 
letter, that the Union and Company are not in agree- 
ment on Seniority. 

What are you referring to there? [452] A. Mr. Bowden 
had written a letter, in which he said he thought the par- 
ties were in agreement on seniority, but he had not 
dropped classification, and I just reminded him that we 
were not in agreement, because he was still saying, ‘‘De- 
partmental Classification,’’ and we were saying, ‘‘Depart- 
mental.’’ 

Q. You had agreed to their ‘‘Department,’’ but not to 
‘job classifications’’?? A. True. 


(Pause.) 


I might say in looking—we haven’t had a chance to 
go over these—these last couple or three—— 


Trial Examiner: Well, Mr. Mattson has had the op- 
portunity, I presume. He is conducting the examination. 


Mr. Mattson: Excuse me, sir. 


Q. (By Mr. Mattson) Sir, unless you happen to know 
something yourself which is a glaring error, I have no 
question on this. A. I’m just not sure of all of these quotes 
back here that the Company attributes to the Union. 

Q. I understand—this is not the negotiations; these are 
side comments. 
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Trial Examiner: These are side comments, and insofar 
as comments are concerned—— 


The Witness: Very good. 


[453] Trial Examiner: ——I have indicated that I am 
going to disregard them. 


The Witness: Very good. 


Q. (By Mr. Mattson) Now then, the next meeting after 
March 14 was May 1? A. Right. 


Q. (By Mr. Mattson) I think we progressed, Mr. Ed- 
wards, before the recess to the May 1 meeting? A. Right. 

Q. And, at this meeting, is it correct that there were 
only two Company representatives—again Mr. Bowden 
and Mr. Madison? A. That’s true. 

Q. Rather than the usual four? A. True. 

Q. Upon the opening of the meeting, did anybody make 
any comments as to whether there were any concessions 
or not? [454] A. No, the Company had made no changes 
in its position. 

Trial Examiner: What changes had the Union made? 


The Witness: We were trying in this meeting—we were 
talking in the areas of seniority, and we tried to work 
our way out of the physical examination demand that the 
Company’d made. 

And, I believe at this meeting—well, the Union sug- 
gested that we use—that we would agree to the Com- 
pany’s physical examinations, providing that they would 
let us have an opinion of another doctor and medical ar- 
bitration. 

There was considerable discussion on that matter, and 
Mr. Bowden indicated some interest in it, but there was 
not any firm agreement about medical arbitration at that 
meeting. 
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Some discussion on seniority, but essentially the posi- 
tions did not change. 


Q. (By Mr. Mattson) How about the Union—at this 
meeting, did the Union reduce its wage offer in any 
sense? A. Yes, the Union reduced its wage offer from 20 
cents to 18 cents. 

Q. And, that was across the board, was it not? A. 
Across the board. 

Q. Except for—— A. Except for the top four classi- 
fications. 

Q. Which, I believe, the Employer indicated it was 
[455] agreeable to pay at a higher scale? A. The Com- 
pany had offered that, yes. 

Q. Did the Employer recess and discuss this—discuss 
this with Mr. Kazin? A. I think so. 


Q. Did he report on this, whether there was any change 
or not? A. Mr. Kazin did tell us that it appeared that the 


Company had no change in its position. 

Q. So, what—the meeting was adjourned at that time? 
A. The parties were called back together and adjourned, 
yes, sir. 

Q. Now, then, I think the correspondence is already in 
the record—which ensued at this time between the Em- 
ployer and the Union, and eventually, the next meeting— 
the final meeting takes place—the last meeting of record 
is August 7, 1967. 

In negotiations, did Mr. Bowden ask the Union—— 
A. Mr. Bowden asked—said that the Union called the 
meeting, and had it any concessions to make. 

Q. What did you respond? A. We responded with 
concessions, and I believe they’re all noted here. 


(Examining document.) 


I want to call attention to No. 1—that is not [456] cor- 
rect. 
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The Union—it says that we would drop our request for 
Intent and Purpose, if the Company will accept the 
Union’s Arbitration Clause. 

We simply dropped our demand for Intent and Pur- 
pose. 

Q. With no contingency—a straight drop? A. No con- 
tingency. 

(Pause.) 

We did agree to put the rules in the contract, with a 
modification of the penalty for second offense, and we 
suggested, I believe, changing the word, ‘‘shall’—where, 
“‘An employee must be fired,’ to ‘‘may’?— 

Q. ‘‘The Employer may fire——’’? A. Yes. 

(Pause.) 

We agreed to the Company’s offer on insurance, except 
that I believe we wanted them to pick up the rest of the 
cost. 


Q. Did you agree to the Employer’s physical provision? 
A. We agreed to the physical, and Mr. Bowden agreed to 
medical arbitration. 


Q. In other words, you agreed that there would be 
medical arbitration? A. Right, but that the Company 
could insist on anybody at any time take a physical. 
[457] Q. By ‘‘medical arbitration,”? you mean that they 
could call in a third doctor? A. If there was a disagree- 
ment on the part of an employee, as to his doctor, we 
would then have a third doctor, a specialist in the area 
of the ailment. 

We dropped our request for a seventh holiday, and 
agreed to the existing holidays. 

We still wanted departmental seniority, daily overtime. 

Q. Now, is it correct that about the time you indicated 
to the Employer that you dropped your Intent and Pur- 
pose, having numbered a few concessions, that the Em- 
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ployer again asked if there were any more concessions? 
A. That’s true. 


Q. And, you answered what—yes? A. Well we—— 
(Pause. ) 


Q. Did you name some more? A. We named some more. 
I continued—I think I’ve covered them. 


Q. My notes indicate now that you have covered them, 
yes, sir. 

Now, what was the Company’s response? 

Did they—— A. The Company recessed for an hour— 
an hour and five [458] minutes, and came back with their 
response, generally negative. 

Q. Did they make any concessions? A. Well, they 
agreed to our six—that we could drop the seventh paid 
holiday. 


Q. Now, aside from the fact that they agreed to your 
concessions, is it correct that the only agreement they 


made here was that they would agree—— A. To medical 
arbitration. 


Q. ——to medical arbitration? A. Yes. 


Q. And, also that they would put in the word, ‘‘au- 
thorize,”’? in—— A. That’s right. 

At this point, Mr. Bowden said—and although we 
hadn’t discussed it, he said that he would like to change 
the word, ‘‘permit,’’ to, ‘‘authorize,’?? in the No Strike 
Clause. 

Q. Now, how about under the subcontracting clause, 
that article that you had been asking for, not to subcon- 
tract for discrimination? A. That had been previously 
agreed to. 

He indicated that they were still in agreement. 

Q. Oh, I see. 

Now, were you asked if there were any more conces- 
sions? A. I was asked if the Union had anything else. 
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[459] Q. What did you say? A. I told him that if we 
could think of anything else, that we could concede, short 
of capitulation, that we would be back in touch with him. 

Q. That was about the end of the meeting? A. That 
was about the end of it. 

Q. Now, I believe your document speaks for itself, 
your letter of August 8, right after the meeting, where 
you then make an offer to reduce your wage rates again. 

Is that correct? A. That’s right. 

We reduced the wage rates—I did, by letter—to 15 
cents—that’s all others, except the four classifications, 
which we were agreeing to the Company’s offer. 

I asked for some information in that letter, as I recall, 
too. 

Q. Now, during this correspondence, you asked for the 
area survey that had been discussed. 

Now, General Counsel’s Exhibit No. 7 is Mr. Bowden’s 
letter to you, attaching Mr. Madison’s letter dated June 
12, a two page letter which is marked as General Coun- 
sel’s Exhibit No. 7 (a). 

Now, is that the only document which was furnished 
you, furnished to the Union, which is represented by the 
Employer as being its survey—those two pages? [460] 
A. Yes, that’s right. 

Q. No other documents or cost figures, or any other 
analysis? A. No, that was it. 

Q. You had been asking for the names of all employees 
on the job, and their pay rates? A. We wanted to know 
the names of the employees. 

We had been hearing that there had been raises granted 
over and above—— 


Mr. Bowden: Your Honor, this is all covered in the 
correspondence—he is referring to the letter. 


Mr. Mattson: Well, we will let the documents speak 
for themselves. 
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Q. (By Mr. Mattson) You did refer to these in the 
documents. 

Was any of this information ever furnished to you, 
Mr. Edwards—— A. No. 

Q. ——that you requested? A. No. 

There was also a statement that Mr. Nash and Mr. 
Bowden had at the conversation—about the strikers. 

And, Mr. Bowden said that some of the strikers were 

guilty of misconduct on the picket line, and they would 
not be returned to work. 
[461] And, Mr. Nash asked him if he was referring to 
those employees who had been convicted—some six, and 
Mr. Bowden said no, that was not the only measure of 
misconduct. 

And, Nash asked him, who was he talking about, and 
he didn’t know, of course, at the time, and I think I 
asked in that letter, ‘“Who are the employees the Com- 
pany has in mind, who were guilty of misconduct, and 
what was the nature of the misconduct?”’ 


Trial Examiner: This is all covered by the letters. 
Mr. Mattson: I will ask a concluding question. 


Q. (By Mr. Mattson) Was this ever furnished to yon, 
Mr. Edwards? A. No, it was not, never furnished. 


Q. One more question. 

There has been testimony that there were pay raises 
granted around September or October. 

At the beginning of the strike, was the Union ever 
requested for permission to put these wage rates into 
effect? A. I was never contacted, and I have not been 
able to determine any other staff representative that has 
been notified. 


Q. Did Mr. Bowden ever write you a letter—or the 
Employer—— 
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Trial Examiner: I believe we have had a stipulation on 
Mr. Bowden’s part that there had been no notification to 
the Union. 

[462] Isn’t that correct? 

Mr. Bowden: That is correct. 

Trial Examiner: All right. 

Q. (By Mr. Mattson) Did Mr. Bowden ever send you 
a letter notifying you that it was his belief that there 
was an impasse? A. No. 


[463] Farther Cross-Examination 


Q. (By Mr. Bowden) Mr. Edwards, in reviewing your 
direct testimony with the General Counsel, except for 
those items which you noted in your examination, and 


possibly the opinions of the writer, you agree with those 
notes? A. I think they’re fairly accurate. 


Q. I see. 

Do you remember the discussions, for example, in 
several of the meetings in reference to the non-compulsory 
arbitration, when I brought to your attention that a Steel- 
workers local in Roanoke had signed such a provision— 
Brenco, Inc., in Petersburg, Virginia, and invited you to 
get in touch with them? A. I recall you stating—and, I 
think you were addressing your remarks to Mr. Mc- 
Call—— 

[464] Q. Yes. A. ——That you had signed an agreement 
with the Steelworkers that had a non-compulsory arbi- 
tration clause in it. 

Q. And, I believe I told you the name of the com- 
pany— 

Mr. Mattson: Object to the relevancy of this, 
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Trial Examiner: Overruled. 


Q. (By Mr. Bowden) Didn’t I? A. I don’t recall you 
mentioning the name of the company or that we should 
get in touch with them. 

You could of mentioned it, now, Mr. Bowden but I just 
don’t recall 


Q. Do you recall during the same conversation, also, 
I directed your attention to other unions, other than the 
Steelworkers in this area, who had similar provisions in 
their contracts, such as RWDSU, the Teamsters? A. I 
remember you mentioned the RWDSU, but not the Team- 
sters. 


Q. Now, since the meeting, which I believe was the 
eleventh meeting, which occurred in August of last year, 
August 7, I believe was the date of the meeting—— A. 
The last meeting was August 7th. 


Q. Yes. A. Yes, sir. 


Q. There have been no requests by the Union for fur- 
ther meetings, have there? A. No, we’ve requested no 
further meetings. 

[465] Excuse me. I wrote you a letter the next day, after 
that meeting, altering our proposal. 

Q. Yes. 

Well, that letter has been introduced and is in the file. 
A. Yes. 


Q. Then, is it the Union’s position now, and after the 
last meeting, with the exception of your proposal in your 
letter, and proposals that you might have made during 
the course of the bargaining, that the original proposals, 
your proposal that you gave us, are still the proposals of 
your Union, insofar as these items are concerned? 

Do you understand what I am saying? A. That is the 
last—— 


(Pause.) 
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Q. I will put it like this. A. ——outstanding issues? 

Q. Yes. A. Plus the modification of that letter—are 
those still the outstanding issues? 

Q. Well, maybe I started the wrong way. 

That your original proposal on the various items, ex- 
cept as modified either in negotiations or by letter, are 
still your Union’s proposals on open items? A. Yes, we’ve 
made no other proposals. 

[466] O. Now, would this be true on your No Strike 
clause, your Termination clause—— 


Mr. Mattson: I object. 
Q. (By Mr. Bowden) ——Check-Off and—— 


Mr. Mattson: I object to this testimony. 
It is going over the negotiations—it has been expressed, 
what has been said by the parties. 


Trial Examiner: I do not understand your objection. 
But, obviously the economic issues between the parties 


have never been resolved. 


Mr. Mattson: We are not negotiating at this table here. 
This is all I can see—what are the positions? 


Trial Examiner: Your objection has been overruled. 


Q. (By Mr. Bowden) I said, this would include your 
original contract proposals. A. Well, there’s very little left 
of our original contract proposal. 

We’ve primarily—towards the end, after the first cou- 
ple of meetings, we were working primarily from your 
proposals, and we—I don’t know how to answer your ques- 
tion, except, perhaps, this way Mr. Bowden. 

We had arrived at the point where we were convinced 
that no matter what we did we were not going to get a 
contract with your client. 

Q. Yes? [467] A. And, we borrowed a page out of your 
book; we were waiting for some litigation. 

We are still prepared to bargain in good faith. 
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Q. Well, you made no other proposal, for example, on 
your No Strike proposal, other than your original pro- 
posal? A. (Pause.) 

I don’t personally recall making any alterations in that 
proposal. 

Q. Would that be true on your Check-Off proposal? 
There has been no other Check-Off proposal, other than 
the one furnished in your original proposal? A. Well, 
that’s true. 

But, you must remember that you didn’t bargain with 
us about the language of that proposal. 


Trial Examiner: The question simply is, there were cer- 
tain proposals that you made at the outset of bargaining, 
and you are now being asked if these are still essentially 
the same proposals at the end of bargaining. 


The Witness: That’s true. 
Q. (By Mr. Bowden) All right. 


Now, directing your attention to General Counsel’s Ex- 
hibit No. 8, Paragraph No. 4.6 and Paragraph No. 4.7— 
that would be on Page 3—I will ask you, is Florida a 
Right to Work state, to your knowledge? A. It is. 

[468] Q. And, I will ask you if you have ever received an 
opinion, or did you seek an opinion from your attorney, as 
to the legality of this type of proposal, in this statement? 


Mr. Mattson: I object, Your Honor. 

This has never been raised as an issue during the nego- 
tiations. The contract speaks for itself. 

Mr. Bowden: I can ask him if he has an opinion. 

This is a legal provision that they are proposing. 

Mr. Mattson: Well, whether he has an opinion or not, 
the proposals they have offered are there. 

Trial Examiner: The objection is sustained. 

You are not contending, Mr. Bowden, that the Union 
was not seeking a contract? 
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Mr. Bowden: No, I am pointing out that in the proposal 
they have unlawful provisions, one of which they claim 
has remained unchanged, and one of the reasons we do not 
have an agreement. 


The Witness: No. 
’ Trial Examiner: You may argue that in your brief. 


Q. (By Mr. Bowden) Mr. Edwards, as a matter of fact, 
you have such a provision in your Southeastern Valve 
Corporation contract, such as this clause that we have 
just mentioned, have you not? 


Mr. Mattson: I object to the relevancy. 
The Witness: I have no knowledge of —— 


[470] FRAZIER RHODEN 
was called as a witness by and on behalf of the Respond- 


ent and, having been first duly sworn, was examined and 
testified as follows: 


[471] Direct Examination 

Q. (By Mr. Bowden) Mr. Rhoden, what is your position 
with Florida Machine and Foundry? A. Foundry fore- 
man. 

Q. Now, do you recall a union election in 1966, with 
the Steelworkers? A. Yes. 

Q. Prior to the election of 1966, did you receive any 
instructions on how to conduct yourself in that election 
campaign? A. Yes. 

Q. How were you told? A. Well, not to threaten the 
employees, not to intimidate them—the employees, or 
anything like that. 


5G 


Trial Examiner: Would you keep your voice up, please, 
Mr. Rhoden? 


The Witness: Yes. 

Q. (By Mr. Bowden) All right, sir. 

Do you know an employee by the name of Harold 
Mays? <A. Yes. 
[472] Q. Mr. Mays testified that shortly before the elec- 
tion, that you—— 

Mr. Mattson: I object to the leading question here. 


I think the subject should be brought up without a 
direct leading. 


Trial Examiner: I am going to permit Mr. Bowden to 
ask the question as he wishes. 

But, I will tell him that I do not give too much weight 
to leading questions. If this is only by way of prelimi- 
nary, that is up to you to judge. 


Mr. Bowden: Yes, sir. 
I am trying to fix an incident, and I can do it a lot 
easier by—— 


Trial Examiner: But, if you describe the exact testi- 
mony, it perhaps might affect the weight of his testi- 
mony. 


Mr. Bowden: All right, sir. 
I am attempting—— 


Trial Examiner: Well, let’s try to get it in without 
actually telling him exactly what he has been alleged to 
have said. 

Perhaps you can ask him if he had a conversation 
about the Union, and if so, what was said. 


Q. (By Mr. Bowden) Did you ever see Mr. Mays at his 
home? A. Yes. 
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Q. And, about when was this? [473] A. Well, it was 
sometime last summer. 

I don’t know the exact date. 

Q. Are you talking about 1967 or 1966% A. (Pause.) 

1966, I believe. 

Q. Was it before the election? A. Now that—I couldn’t 
answer truthfully. 

Q. All right, sir. 

And, under what circumstances did you see Mr. Mays 
at that time? A. Well, it was one Sunday afternoon. 

As usual, my wife and myself, after lunch, we’d go 
riding. We always like to ride out Heckschere—— 


Q. That is Heckschere Drive? A. Yes, 


Q. All right. A. So, we rode out there to a little island, 
where it was cool, and there were people fishing, shade 
trees out there, and when we started home—I don’t re- 
member just what time it was—we was just riding along, 
and I saw Mr. Mays in his yard. 


Q. Now, does Mr. Mays live on Heckschere Drive. A. 
Yes—or he did then. 


Q. Yes? A. So, on the spur of the moment, I just de- 
cided that I wanted to talk with him. 


[474] Q. All right, sir. 

What happened? A. Well, I pulled in his yard. 

He come out, and I says, ‘‘Harold, I’d like to talk 
with you.’”’ 

He said, ‘‘Okay.”’ 

T got out. We walked on his lawn, and I squatted down. 
I said, ‘‘I hear you’re a leader in the—active in the 
Union out there?’’ 

He says, “tYes.?? 
\ Well, I said, ‘‘I’d like to talk with you about changing 
yur mind or your activities.”? 

He said, ‘‘How?’’ 
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I said, ‘‘Well, you worked there a long time before, 
and you decided you wanted to go in business. You had 
a retirement built up. You taken that and went in busi- 
ness. It didn’t pan out, and then later on, you come 
back to work for the Company. The Company hired you, 
and they give your-son a job during the summer—during 
his vacation period.’’ 

I said, ‘‘That’s what I’d like for you to change your 
mind about.’’ 

He said, ‘‘Well, it’s probably gone too far.’’ 

And, I got up then and I said, ‘‘Well, let me ask you 
this. If it goes far enough, a walkout, would you walk 
the line?’’ 

[475] He said, ‘‘No, I’d get a job and go somewhere else.”’ 

And, I’d got up, and I said, ‘‘Well, Harold, I just be- 
lieve I wasted my time.’’ 

I got in my truck and I left. 


Q. Did you during that conversation tell Mays that the 


Company would never sign a contract with the Union? 
Mr. Mattson: I object. 


Trial Examiner: Objection overruled. 
Q. (By Mr. Bowden) Did you hear my question? 


Mr. Mattson: The witness has not shown, Your Honor, 
for the record if I may, that he has exhausted his memory. 


Trial Examiner: The objection is overruled. 


Q. (By Mr. Bowden) Did you during the course of your 
conversation with Mays state to him that the Company 
would never sign a contract with the Union? A. No, sir. 

Q. Did you have any conversation with him in reference 
to a contract, or what the Company might do in negotia- 
tions? A. No, sir. 

Q. Did you know? A. No, sir. 


Mr. Bowden: No further questions, 
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Cross-Examination 


Q. (By Mr. Mattson) Mr. Rhoden, how long have you 
been employed by Florida Machine and Foundry Com- 
pany? [476] A. 9th of December, be 28 years. 

Q. How long had you been a foreman, up to the time of 
the election? A. I would say about 21, maybe 22 years. 

Q. In addition to talking to Mr. Mays, did you talk to 
other employees the same way? A. No, sir. 

Q. The only employee you decided to talk to about the 
Union was Mays? A. That’s right. 

Q. Was it your desire at that time to convince him to 
vote against the Union, to keep the plant union-free? A. 
Well, there was no mention of voting, or anything. 

Q. I am asking you, was it your decision to talk to him 
in an effort to keep the plant from being unionized? A. 
Well, I don’t know as you could put it that way. 

Q. How would you put it? A. Well, I just—on the spur 
of the moment, I wanted to talk with the man. 

Q. You wanted to talk to him about union? A. Well, 
about changing his views—that’s all. 

Q. And, you do not know why you did this? A. No, sir, 

Q. Did you have any interest in employees not voting 
for the Union? [477] A. No, sir. 

Q. Were you opposed to the Union entering the plant or 
winning the election? A. Well, now, I’d have to say yes, 
sir. 

Q. And, how many employees are there in the plant— 
were there over 300 at that time? A. Well, I couldn’t an- 
swer that truthfully. 

I’d say there was around 300. 

Q. And, you say you made—you only decided to try to 
get one vote out of all of these employees to go against the 
Union? A. Well, I don’t know as I was trying to get a 
vote, no, sir. 
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Q. You were not trying to convince Mr. Mays to vote 
against the Union? A. I just—I merely asked him to 
change his mind. 

Q. Did you discuss with him the reasons why he should 
change his mind? A. Well, I explained that awhile ago. 

I didn’t say that was why, but I explained that to him. 


Q. You gave him an argument why he should change his 
mind and vote against the Union? 


Trial Examiner: Mr. Rhoden on direct examination de- 
scribed his conversation. 

I think it is plain that both men understood there was 
an election, and that Mr. Rhoden would like it if Mr. Mays 
[478] changed his mind about being a union supporter. 

I think that is clear. 


Q. (By Mr. Mattson) And, you spoke to no other em- 
ployees in the plant about union? A. No. 

Q. Do you know whether other officials in the Company 
were talking to employees about the Union in their offices 
prior to the election? A. They conducted a campaign, yes, 
sir. 

Q. Do you know that they were calling in employees— 
into their offices? A. Yes. 

Q. Do you know what they were discussing in the of- 
fices? A. No, sir. 

Q. Did you ever inquire about what was going on in the 
offices? A. No, sir. 

Q. Did anybody ever tell you what was going on there 
in the offices? A. No, sir. 


Q. Were you interested in what was going on in the of- 
fices? A. Yes. 


Q. And you never asked anybody about it? A. No, sir. 


Q. Were people who were under your supervision called 
into [479] the office? A. Yes, sir. 
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Q. When was the last time you saw Mr. Harold Mays 
prior to this time you tried to convince him? A. When he 
came back to work. 

Q. Only at work? A. Only at work. 

Q. When was the last time you were ever at his home? 
A. That was it. 

Q. Before that, have you ever been at his home? A. No, 
sir. 

Q. Never? A. Oh, I guess it was back 10, 12, 15 years 
ago, when he lived out by the ballpark. 

Q. Now, this has been about two years ago, that this 
conversation took place. 

Is that correct? A. Well, it was during the summer of 
66. 

Q. Do you recall everything that was said at that time? 
A. Yes, sir. 

Q. Absolutely everything? A. Yes, sir. 


Q. Did you discuss this testimony with anyone before 
coming in here and taking the stand as a witness? A. Yes. 


[480] Q. Whom did you talk to? A. Mr. Bowden. 


Q. Did you talk to anybody else? A. Mr. Thomas Pea- 
cock. 


[481] SANDY JAMISON 
was called as a witness by and on behalf of the Respond- 
ent and, having been first duly sworn, was examined and 
testified as follows: 

e * o * aca s s. 
[484] Trial Examiner: I take it that Mr. Jamison has been 
called with respect to testimony about certain statements 
that he has allegedly made that may reflect on the bar- 
gaining? 


Mr. Bowden: Yes, sir. 


Trial Examiner: I am not going to rely on statements 
from Mr. Jamison as reflecting the Company’s position. 


Mr. Bowden: I understand that. 

But, this Gillyard—I am assuming that you are not 
going to— 

Trial Examiner: I do not think that Mr. Jamison or Mr. 


—well, Mr. Jamison is in a position to reflect the Com- 
pany’s attitude. 


Mr. Bowden: I agree with you. 

But, there are statements made that he made—now, if 
it is not necessary to rebut that statement, then we will 
take him back. 


Trial Examiner: I am saying that it is not necessary to 
rebut the statement. 

I am not going to rely on the positive testimony, or the 
[485] testimony of Mr. Gillyard, as establishing—as hav- 


ing a bearing on the Company’s subsequent bargaining. 
Mr. Bowden: Well, then, I will withdraw this witness. 
Trial Examiner: That is the purpose—— 
Mr. Bowden: Yes, sir. 


Trial Examiner: ——of my statement to you, Mr. Bow- 
den. 


Mr. Bowden: Yes, sir. 
Will you step down, then, Mr. Jamison? 
You are excused, and thanks for coming up. 


Trial Examiner: Thank you, Mr. Jamison. 
(Witness excused.) 


Mr. Bowden: Your Honor, in light of that statement you 
just made—— 
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Trial Examiner: Now, it depends on the nature of the 
position the man holds with the Company. 


Mr. Bowden: I see. 

Well, I thought maybe I might check—— 

Trial Examiner: No, so far as minor supervisors are 
concerned, they may reflect what they think. The Com- 
pany, perhaps, in certain circumstances might be held re- 
sponsible for their statements, but it is my own view that 
minor supervisors do not—their statements are not ordi- 
narily such, as to bind the Company, with respect to bar- 
gaining position. 

Mr. Bowden: All right, sir. 


[486] LUKE MORGAN 
was called as a witness by and on behalf of the Respond- 


ent and, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 

Q. (By Mr. Bowden) What is your position with Fleco 
Corporation, sir? A. Production manager. 

Q. Do you recall the Union election in 1966, in which 
the Steelworkers were involved? A. Yes, sir. 

Q. Along with other supervisors, did you receive any 
instructions as to how to conduct yourself during the 
campaign A. Yes, sir. 

Trial Examiner: I am going to consider this testimony 
cumulative, and I am going to assume that all witnesses 
who would be called to testify with respect to instructions 
would testify that they were told not to talk about the 
Union to employees. 


—514— 


[487] Mr. Bowden: Thank you very much, sir. 

All right. 

Q. (By Mr. Bowden) Then, I will ask this question. 

After the election, did you receive any further instruc- 
tions about your conduct during the negotiation period? 
A. Yes, sir. 

Q. Were other supervisors with you at that time? A. 
Yes, sir. 

Q. Do you recall what those instructions were? A. Yes, 
sir. 
Q. What were they? A. They were to conduct our jobs 
and carry on the work, and that was all. 

Q. Were you given instructions about refraining from 
expressing any views—— A. Yes, sir. 

Q. ——in reference to the negotiations? A. Yes, sir. 


Q. All right, sir. 
Now, do you recall a strike that occurred around March 


1, 1967? A. Yes, sir. 

Q. Now, at that time, were you as a supervisor, together 
with others, given additional instructions at that time? 
A. Yes, sir. 

[488] Q. And, what were those instructions? A. They 
again were to continue our work. 

We were to continue our operations, and we were to con- 
fine ourselves to this. 

Q. Did you receive any instructions in reference to em- 
ployees contacting you or—— A. Yes, sir. 

Q. ——attempting to contact you? A. Yes. 

Q. What were your instructions in that respect? A. We 
were not to contact any employees. 

Q. If they contacted you, what were your instructions 
then? A. My instructions, if they contacted me, were that 
they should go to our personnel office. 

Q. Did you follow those instructions? A. Yes, sir. 
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Q. Do you know an employee at Fleco by the name of 
James Kitchens? A. Yes, sir. 

Q. Did you ever have any conversation with James Kit- 
chens in reference to the Union election? A. No. 

Q. What job did Kitchens have, if you recall? A. Yes, 
he was a burner. 

[489] Q. Do you recall any conversation with Kitchens at 
all, either before or after the election, in reference to any 
union activities or union sentiments? A. No. 

Q. Did you ever make a statement to Kitchens to the 
effect that, ‘‘Jim, we are going to whip them’’? A. No, sir. 

Q. Do you know an employee by the name of Lephus 
Felton? A. Yes, sir. 

Q. What was Felton’s job? A. He was a helper in the 
painting and shipping department. 

Q. After the election in 1966, and up until the time of 
the strike, did you have any conversation with Felton, that 
you can recall? A. No, sir. 

Q. Now, how about in reference to his work? 

Did you have any conversations with him—— A. No, 
not that I can remember. 

Q. Did Felton ever complain to you about anything, 
then? A. After the election? 

Q. Well, at any time. 

We will put it like that. A. Yes, sir. 

Q. What was his complaint? A. His complaint was 
about one of our cranes. 

[490] Q. Yes? A. He complained about one of our cranes 
being unsafe, and he had talked to his supervisor, and 
then he had talked to me, which he was permitted to do. 

And, my conversation with him was that our mainte- 
nance department would look into this and take care of it. 

Q. Who else was present at that time, when you talked 
to him about the crane, if you recall? A. Norman Wilcox. 
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Q. Does he work in that area—Norman Wilcox? A. 
Norman Wilcox works in the same office that I do. 

Q. I see. 

And, Felton was talking in your office and Wilcox was 
in that office. 

Is that right? A. Yes, sir, that’s correct. 

Q. Did you ever state to Felton——. 

Mr. Mattson: I object. 

This sounds like a leading question. 


Trial Examiner: The objection is overruled. 


Q. (By Mr. Bowden) Did you ever make this statement 
to him? 

Quote—we would never sign a union contract under any 
circumstances, and even though it is up to Mr. Russell, 
we know how he feels—end quote. 

[491] Did you ever make that statement? A. No, sir. 


NORMAN WILCOX 
was called as a witness by and on behalf of the Respond- 
ent and, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 

Q. (By Mr. Bowden) Mr. Wilcox, what is your position 
with Fleco Corporation? A. Production coordinator. 

Q. Do you have an office? A. Yes, sir. 

Q. Where is that located? A. It’s located in the pro- 
duction department. 

Q. Do you share that office with anyone? [492] A. Yes, 
sir, I share the office with Mr. Morgan, the production 
manager, 
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Q. Did you have occasion to be present at any time 
when Mr. Morgan had a conversation with Lephus Felton? 
A. Yes, sir. 

Q. Do you recall approximately when that was? 

Fixing it as to the election, was it before or after the 
election, or the strike—generally? A. It was before the 
election. 

Q. Before the election? A. Yes, sir. 

Q. All right, sir. 

Do you recall what that conversation was? A. Yes, sir, 
it was—Felton had come to Mr. Morgan, was concerned 
of the safety of one of the cranes that he was working— 
him and the other men were using. 


Q. All right, sir. 

What was the conclusion of that conversation, or what 
was done? A. The conversation was that Mr. Morgan 
would get with the maintenance department, and the 
maintenance department would take care of the crane. 


Q. All right. 

Did you hear the whole conversation between the two? 
A. Yes, sir. 
[493] Q. Did you hear Mr. Morgan make a statement to 
Felton that, “We would never sign a contract under any 
circumstances, and——’’ 


Mr. Mattson: Object. 
Your Honor, that is leading. 


Q. (By Mr. Bowden) “——even though it is up to Mr. 
Russell we know how he feels——” 


Trial Examiner: Just a moment. 

I am overruling the objection, but I am reminding you 
again, Mr. Bowden, that I would prefer you to ask ques- 
tions in form, “was there anything said about the Union” 
—something of that sort, to elicit the witness’ memory, 
rather than to answer a question to which the answer 
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may be obvious, or where the response desired is quite 
obvious. 


Mr. Bowden: All right, sir. 


Trial Examiner: I cannot give much weight to such 
answers. 


Q. (By Mr. Bowden) Well, what is your answer to that, 
sir? A. Would you repeat the question, please, sir? 

Q. Yes. 

“We would never sign a contract under any circum- 
stances, and even though it is up to Mr. Russell, we know 
how he feels.” 

Did you hear that comment made? A. No, sir. 


[495] THOMAS PEACOCK 

was called as a witness by and on behalf of the Respond- 
ent and, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 


Q. (By Mr. Bowden) Mr. Peacock, what is your position 
with Florida Machine? A. Vice president, marketing. 

Q. What are your responsibilities? Is that sales? A. 
Sales, yes. 


Q. All right. 

Do you recall the Union election with the Steelworkers 
in 1966? A. Yes, sir. 

Q. How did the—what preparations did the Company 
use in their approach to this election? 
[496] Did they form a team? A. Yes, sir. 


Q. Were you a member of that team? A. Yes, sir. 
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Q. Now, who else was on this team? A. Tommy Madison. 
Q. You and Tommy Madison? A. Right. 


Q. And, what was your responsibility? A. To talk with 
the men. 


Q. Now, were you two the only two who were supposed 
to do this? A. Yes, sir. 


Q. To your knowledge, did anyone else talk with the 
employees? A. No, sir, no one else did. 


Q. In these conversations with employees, Mr. Peacock, 
where did you talk to them? A. I was handling it as a 
sales deal, selling myself, selling the Company. 


Trial Examiner: You spoke to the men individually, in 
your office? 


The Witness: Individually, yes. 
Trial Examiner: And, in your office? 


The Witness: No, sir, it was an office in the plant. 


[497] Trial Examiner: I see. 
I see. 


The Witness: It was cleaner. 


Q. (By Mr. Bowden) Did you have an outline of what 
you talked to the men about? A. Yes. 

I had an agenda that we had—Tommy and I had 
worked together on it, outlining—oh, four basic heads, 
thinking about their—the present benefits, going into 
the hospitalization, vacation plans, then talking about 
job security and how we were out, from a sales stand- 
point, getting work, talking about wage rates, comparing 
charts that we had of surveys we had made around town, 
talking about the job opportunity, that it was a growing 
company, that we did have a policy of ability and 
aptitude, attitude. 


But, I had—and then, overriding all of this was the 
two thoughts that we had talked to you on, and that is 
under no conditions should we make any promises or any 
threats. 

But, I had a written outline that I used. 

Q. All right, sir. 

Do you have your outline with you? A. Yes, I brought 
it with me. 

(Handing document.) 

Q. Now, do you know whether Mr. Madison had a 
similar outline or not? [498] A. Yes, sir, because he and 
I worked together on the outline. 

He wrote it down, and then we conferred with you, and 
we made a Xerox of it, and I used one and he had another 
one. 

Q. Is this in Mr. Madison’s handwriting? A. Yes, sir. 

Q. Did you follow this outline, then, in each one of 
your conversations with employees? A. Yes, sir. 


Mr. Bowden: At this time, Your Honor, I would like 
to introduce as Respondent’s Exhibit No. 12 this outline 
that was used by Mr. Madison and Mr. Peacock, in these 
employee interviews. 


(Whereupon, the above-referred to document was 
marked as Respondent’s Exhibit No. 12, for identifica- 
tion.) r 


Trial Examiner: May I see a copy, Mr. Bowden? 


Mr. Bowden: Yes, sir. 


Trial Examiner: Are you offering this as Respondents 
Exhibit No. 12? 


Mr. Bowden: Yes, sir. 


Trial Examiner: Is there any objection from the Gen- 
eral Counsel? 
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Mr. Mattson: I object to the relevancy of it. 
[499] It is also hearsay, as to the issues involved herein. 
And, the authenticity is not established. 


Trial Examiner: I will overrule the objection, and Re- 
spondent’s Exhibit No. 12 is received. 


(Whereupon, the document previously marked as Re- 
spondent’s Exhibit No. 12, for identification, was re- 
ceived in evidence.) 


Q. (By Mr. Bowden) Mr. Peacock, do you know an em- 
ployee by the name of Herbert Wright? A. Yes, sir. 

Q. Do you recall if you talked to Herbert Wright, in 
connection with your conversations with the other em- 
ployees, before the election? A. Yes, sir. 

Q. Do you recall what you said to Herbert Wright? 
A. It would be a conversation of this outline. 

Q. Respondent’s Exhibit No. 12% A. Yes, sir. 

Q. Did you vary from that, insofar as you know? Did 
you make any other comments? A. Only from a conver- 
sational type of thing. 

If—like he was working as a chipper up in the front 
end of the cleaning room, and it—if it was a hot day—I 
don’t recall that it was—but, I used this in talking with 
[500] the men—as a conversation type thing: 

“Hot up there today?” or, there would be other things 
that we would talk about, yes. 

Q. Did you express any opinion to him about what the 
Company’s position might be in the event the Union wor 
the election? A. No, sir. 

Q. Was there any such conversation, insofar as you 
recall, that took place between you and Herbert Wright? 
A. No, sir, there wasn’t. 

Q. Do you know an employee by the name of James 
C. Withers? A. Yes, sir. 
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Q. Do you recall whether during the strike Withers 
went out on strike, or not? A. He did go out on strike. 

Q. Did you have occasion to see him in the plant after 
the strike commenced? A. Yes, sir. 

Q. Do you recall approximately when that was? A. The 
exact day, I don’t. 

It was within a few days of when it started; whether 
it was one or two, I couldn’t be positive. But, it was in 
the first few days. 

Q. All right, sir. 

[501] Where did you see him? A. Back in the area where 
he worked, the carpenter shop area. 

Q. Did you have any conversation with him, at that 
time, sir? A. No, sir, only to the—and, the reason I’m 
so positive about seeing him, and the conversation, that 
there wasn’t any—there was a little book that he reached 
up and he got a book—oh, kind of a notebook size, and 
I said, ‘‘What are you getting?”’ 

And, he said, ‘‘I’m getting my book,’’ because he was 
there to pick up tools, he said. 

And, I later found out, several days later, that this 
was a book that had been gotten for him by Fleco, and 
in it was kept the records of the size boards and di- 
mensions for making skids. 


Q. Would Mr. Withers have any use for that outside 
the plant? A. No. 

Q. This pertains solely to Company business? A. This 
was solely an aid to him in that job. 

Q. Has Withers ever returned that specification book? 
A. No, sir. 

Q. Did you talk to an employee by the name of John 
W. Handley? [502] A. Yes, sir. 


Q. Did you follow the same format when you talked 
to him, as you did the other employees? A. Yes, sir. 
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Q. Did you ever inquire from any employee inter- 
viewed—did you make any inquiry in reference to their 
union sympathies or desires? A. No, sir, I did not. 


Q. Mr. Peacock, by way of some background in this 
case has the—has a union ever represented the employees 
at Florida Machine & Foundry? A. Yes, sir. 


Q. Do you recall when that was and which union it 
was? A. It was the International Molders and the Inter- 
national Machinists. 

And, I’m almost positive it was 1942, and I am positive 
of 758. 

Q. Isee. A. But, during that time, from °42 to °58. 


Q. Now, in 1942—from 1942 to 1958, did the Company 
conduct annual negotiations with these two Unions? 


Mr. Mattson: I object. 
Your Honor, this is—— 


Trial Examiner: The objection is sustained. 


Q. (By Mr. Bowden) During the period of time that 
these [503] two Unions represented employees, did you 
have any strikes? A. No, sir. 


Q. Now, you said that they represented until 1958. 
What happened? A. That is when they went on strike. 


Q. I see. 

To your knowledge, has this Company ever had a com- 
plaint of an unfair labor practice charge filed against it 
previously? A. We have not. 
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[504] FRANK ALBERT THOMES 

was called as a witness by and on behalf of the Respond- 
ent and, having been first duly Sworn, was examined and 
testified as follows: 


Direct Examination 
Q. (By Mr. Bowden) Mr. Thomes, by whom are you 
employed? A. Florida Machine & Foundry Company. 
Q. And, what is your job out there? A. I’m pattern 
maker. 


Q. Now, are you in the unit represented by the Union? 
A. No, sir. 


Q. Well, the pattern maker is in the unit—you are do- 
ing production work out there, aren’t you? A. Yes, I’m 
an hourly worker. 


[505] Q. All right, sir. 


Do you recall a speech which Mr. Franklin Russell 
made to the employees prior to the Union election, the 
Steelworker election in 19662 A. Yes, sir, I do. 

Q. Were you present at the time he made this speech, 
Mr. Thomes? A. I was present, yes, sir. 

Q. Now, jumping for a moment to the—to last year, 
do you recall a strike which occurred out at the plant? 
A. Yes, sir. 

Q. Did you go out on that strike? A. I did, yes, sir. 

Q. All right, sir. 

Now, when did you go back in to work after you went 
out on strike? A. About two weeks after they went out 
on strike. 

Q. I see. 

Had you been replaced at that time? A. No, sir, I had 
not. 
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Q. Did you then get your same job back? A. I just 
went back to work as I had quit work, right on the same 
job. 

Q. I see. 

Now, getting back to Mr. Russell’s speech; did you 
have [506] a conversation with Mr. Peacock that evening, 
before Mr. Russell’s speech? A. Yes, sir. 

Q. Was that Mr. Tom Peacock? A. That was Thomas 
Peacock. 

Q. What was this conversation? A. He asked me to 
take the paper and follow as Mr. Russell read it, and to 
see that there were no additions to it or that he added 
anything else to it. 

Q. Did you do that? A. I did, yes, sir. 

Q. Now, after Mr. Russell completed his speech, how 
did you identify the paper that you were reading along 
with him at the time he made the speech? A. I initialed 
each page and affixed my signature on the last page. 

Q. Was that done immediately following the speech? 
A. Immediately following the speech, yes, sir. 

Q. Now, did Mr. Russell follow the speech that you had 


been handed a copy of in advance? A. Yes, sir, word for 
word. 


Q. There was no deviation? A. There was no deviation. 


Q. I am going to hand you Respondent’s Exhibit No. 
13, for identification, and ask you if you will tell me what 
that is, [507] please. 

(Handing document.) 

A. (Examining document.) 

Yes, sir, this is the speech that I followed on, and 
checked to see whether he added to it or left out any- 
thing from it. 
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Q. Do your initials appear on the first sheet? A. My 
initials are on the first sheet, second sheet and my name 
is on the last. 


(Whereupon, the above referred to document was 
marked as Respondent’s Exhibit No. 13, for identifica- 
tion.) 

Mr. Bowden: Your Honor, at this time I would like to 
offer in evidence Respondent’s Exhibit No. 13, a copy of 
which I will give the General Counsel. 


Mr. Mattson: Your Honor, I object as the—as to the 
authenticity of the document, whether proper foundation 
has been laid. 

I think it is hearsay evidence; it is not the best evi- 
dence. 


Trial Examiner: The objection is overruled, and Re- 
spondent’s Exhibit No. 13 is received. 


[516] THOMAS M MADISON 

having been previously called as a witness by and on 
behalf of the General Counsel and, having been previously 
duly sworn, was recalled as a witness by and on behalf 
of the Respondent, and was examined and testified further 
as follows: 


Direct Examination 

Q. (By Mr. Bowden) Mr. Madison, I believe you stated 
in your previous testimony that you were executive vice 
president of Florida Machine & Foundry, and Fleco, also? 
A. I’m executive vice president of Florida Machine & 
Foundry, but vice president of Fleco. 

Q. Now, from your position, can you state whether 
either Florida Machine & Foundry Company or Fleco 
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Corporation has ever been involved in an NLRB com- 
plaint, charging unfair labor practice, prior to this pro- 
ceeding? A. No. 
[517] Trial Examiner: They have not been so involved? 

The Witness: No, sir. 

Mr. Bowden: That is right. 

Q. (By Mr. Bowden) Now, does either of the companies 
have any policy which may be described as anti-union? 
A. No. 


Mr. Mattson: I object. 
That is conclusionary-—— 


Trial Examiner: The answer may stand. 


Q. (By Mr. Bowden) Now, in connection with the cur- 
rent negotiations, what was the policy of the Company 
in connection with these negotiations with the Steelwork- 
ers? A. To go to the bargaining table and try to reach 
some agreement. 

Mr. Mattson: I object. 

These are conclusionary. 


Trial Examiner: I understand they are conclusions. I 
will treat them as such. 


Q. (By Mr. Bowden) Now, during the Union campaign 
in 1966, which has been testified about a number of 
times—— 


Mr. Bowden: Your Honor, without going into it, I just 
want—— 

Q. (By Mr. Bowden) ——you did conduct instructional 
classes for your supervisors on how to conduct themselves, 
did you not? [518] A. Yes. 

Q. Were you a member of the team which was selected 
to explain management’s position to the employees during 
this campaign? A. Yes. 
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Q. And, in that connection, how did you prepare for ~ 
these talks? A. We—Thomas Peacock and myself—got to- 
gether and with the approval of our attorney developed 
a format to follow in these personal interviews. 


Q. Did you follow that format? A. Yes. 


Q. Is that the same as has been identified as Respond- 
ent’s Exhibit No. 12? 


(Handing document.) 

A. (Examining document.) Yes, sir, this is my hand- 
writing. 

Q. Did you follow that? A. Yes, sir. 


Q. Do you know an employee by the name of John W. 
Handley? A. Yes. 


Q. Do you know an Alex Chance? A. Yes. 

Q. James A. Kitchens? A. Yes. 
[519] Q. Thomas Lewis? A. Yes. 

Q. Eddie Brown? A. Yes. 

Q. Alex Brown? A. Yes. 

Q. Did you have interviews with them? A. Possibly. 

I don’t recall the individuals, as such. I know I had 
interviews with a little more than half of the men. 

Q. I see. 

During these interviews, did you inquire from any of 
the people interviewed, as to their Union thinking or 
leanings? A. No. 


Mr. Mattson: I object to the leading question, Your 
Honor. 


Trial Examiner: The objection is overruled. 


Q. (By Mr. Bowden) Did you get into that area at all, 
Mr. Madison? A. No. 


Q. Were there any comments made by you during any 
of these conferences or meetings that you had with em- 


— 529 — 


ployees, in regard to what the Company position might be 
in regard to negotiations? A. No. 

[520] Q. Do you recall any comment, either by you or 
by any of the persons you interviewed, in regard to a 
contract? A, No. 


Mr. Mattson: May I have a standing objection, Your 
Honor? 


Trial Examiner: Yes, you have a standing objection. 


Q. (By Mr. Bowden) Now, during the General Counsel’s 
case, an employee by the name of Alex Brown, Sr., and 
—Elton Stewart—testified about some increases that they 
had gotten, which they had been promised. A. Yes. 

Q. Did you hear that testimony? A. Yes, I did. 

Q. Have you had occasion to check your payroll rec- 
ords, to see what the story is? A. Yes, I did. 

I’d like to set the record clear, if I may. 

Q. All right, sir. A. (Examining document.) 

When checking out the payroll department, Alexander 
Brown, Sr., on 2/28/67 was classified as a helper on our 
eight o’clock shift; his base rate was $1.74, with an eight 
cent per hour shift differential—the total per hour rate 
of—of $1.82. 

On August 29th, 1967, when he was hired—rehired, he 
[521] was classified as a helper. He was brought in on 
the eight o’clock shift and his base rate was $1.74, and 
due to an error, he was paid a ten cent shift differential, 
until it was corrected on the second day of October, 1967. 

His total rate on 8/29/67 was $1.84 an hour, and as 
I said, two cents of that was a mistake, which was cor- 
rected on October second, 1967, when his rate was in- 
creased to a base of $1.82, and with the ten cent shift 
differential, bringing it to a total of $1.92. 

On Elton Stewart, the record shows that on 2/28/67, 
he was classified as a helper on the eight o’clock shift, 
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with a base rate of $1.74, a shift differential of eight 
cents, bringing a total of $1.82. 

On the 13th of March-—let’s see—he’s a helper on the 
second shift, with $1.74 base, and his shift differential 
then was five cents, bringing his total to $1.79. 

On April the 17th, 1967, he was put on the third shift, 
his base rate was $1.74, his shift differential was ten 
cents, to a total of $1.84. 

On October the second, he was on the same shift, his 
base was raised to $1.82, his shift differential was 12 
cents, giving him a total of $1.94. 

Q. All right, sir. 

Now, Mr. Madison, did you under subpoena request from 
the General Counsel, prepare a replacement list, which 
the [522] General Counsel questioned you about on your 
previous direct examination? A. Yes, I did. 


Mr. Bowden: Your Honor, I do not see where that was 
ever introduced into evidence. 


However, he used it for the purpose of examining the 
witness, and I am assuming that it is in, although I do 
not have any record of it. 


Mr. Mattson: No. 
Trial Examiner: You did not introduce it? 


Mr. Mattson: I did not introduce the document, no, sir, 
Your Honor. 


Trial Examiner: Well, then, perhaps you would like 
to introduce it. 


Mr. Bowden: Yes. 
I would ask that this document be marked for identifi- 
cation as Respondent’s Exhibit No. 14. 


(Whereupon, the above-referred to document was 
marked as Respondent’s Exhibit No. 14, for identifica- 
tion.) 
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Q. (By Mr. Bowden) Mr. Madison, I hand you Re- 
spondent’s Exhibit No. 14, for identification, and ask you, 
is this the list that you prepared on the request of the 
General Counsel, by subpoena? 

(Handing document.) 

[523] A. (Examining document.) 

This is a list of what was prepared, yes, sir, 

Trial Examiner: What is this list, Mr. Bowden? 

The Witness: Well, sir-—— 

Trial Examiner: Or Mr. Madison—either one. 

The Witness: ——this is List No. 3 on the General 
Counsel’s original subpoena, which lists the name of the 
striker, the name of the replacement, the job classifica- 


tion involved, the hourly rate of pay and the date of such 
replacement. 


Trial Examiner: Thank yon. 


Mr. Bowden: Your Honor, at this time I would like to 
introduce this as Respondent’s Exhibit No. 14 


Trial Examiner: Is there any objection from the Gen- 
eral Counsel? 


Mr. Mattson: May I ask a few questions on voir dire, 
Your Honor? 


Trial Examiner: Yes. 

Voir Dire Examination 

Q. (By Mr. Mattson) Mr. Madison, did you prepare 
this, personally? A. No. 

Q. Do you know, of your own knowledge, that these 
individuals were hired on the dates indicated, and put in 
those specific jobs on those dates indicated? [524] A. Our 
records show that. 

I personally don’t know, because I didn’t prepare the 
list myself. 
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Q. Did you see the records yourself, and compare them 
with the list, for each individual? A. I did not check— 
I’ve seen the records, but I didn’t check it personally, 
no, sir. 

Q. Is it possible that some of these employees were 
not hired in the specific categories indicated there, as 
far as your knowledge goes? A. I would say no. 

Q. You do not know, to your own personal knowledge, 
do you? A. No; no, I didn’t check the list. 


Mr. Mattson: I object to this exhibit, Your Honor, on 
the basis of the foundation laid for introducing this 
document—it has not been laid, and I strongly question 
its accuracy. 


Mr. Bowden: Your Honor, I would offer the General 
Counsel the same privilege in this connection as he of- 
fered us in the subpoena, and that would be the right to 
inspect the records, if he so desires, to check the au- 
thenticity of this document. 


They have the ‘‘in lieu of,’’ that this could be produced 
subject to his right to check our records, which we are 
willing for him to do. 


[525] Mr. Mattson: General Counsel would not assume 
the burden. 


Trial Examiner: What would you consider adequate 
information? 

Mr. Mattson: An individual who can testify as to each 
individual being hired, the record entry on the dates 
indicated, the job classifications, that the man was ac- 
tually hired to replace an individual named on there at 
that particular date. 


Trial Examiner: Well, let’s go off the record for just 
a moment. 


(Discussion off the record.) 


—533 — 


Trial Examiner: On the record. 
You have offered Respondents Exhibit No. 14, Mr. 
Bowden, and—— 


Mr. Bowden: Yes, sir. 


Trial Examiner: ——there has been an objection by 
the General Counsel, 

The objection is overruled, and Respondent’s Exhibit 
No. 14 is received. 


(Whereupon, the document previously marked as Re- 
spondent’s Exhibit No. 14, for identification, was received 
in evidence.) 


Trial Examiner: Mr. Bowden, you may proceed. 


[526] Further Direct Examination 


Q. (By Mr. Bowden) Mr. Madison, on your direct ex- 
amination by the General Counsel your attention was 


called to a couple of names appearing on that list. 

Do you recall what those names were? A. Yes, sir. 

On Page 3, about halfway down, Willie Boggs and Ru- 
fus Smith. Smith followed Boggs. 


Q. Since leaving the stand, what have you done in that 
regard? A. I questioned whether or not the replacement 
and replacement date was correct. 


Q. What did you do? A. I had our complete list au- 
dited. 

Q. All right, sir. 

As a result of that audit, did you find any errors in 
your original list? A. Yes. 

Q. I hand you now Respondent’s — 


Mr. Bowden: May this document be marked as Respond- 
ent’s Exhibit No. 14 (a)? 
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(Whereupon, the above-referred to document was 
marked as Respondent’s Exhibit No. 14 (a), for identi- 
fication.) 


Q. (By Mr. Bowden) I hand you what has been marked 
as [527] Respondent’s Exhibit No. 14 (a), for identifica- 
tion, and ask you what this is. 


(Handing document.) A. (Examining document.) 


This is a list of corrections to this particular list of 
replacements. 


Q. As I understand it, this information should be sub- 
stituted for these names on your original list? A. Yes. 

Trial Examiner: You are offering Respondent’s Exhibit 
No. 14 (a)? 

Mr. Bowden: Yes, sir, as a supplement to Exhibit No. 14. 

Trial Examiner: And, I take it that the General Coun- 


sel has the same objection to the receipt of Exhibit No. 
14 (a), as previously _— 


Mr. Mattson: I do. 


Trial Examiner: The objection is overruled, and No. 14 
(a) is received. 


(Whereupon, the document previously marked as Re- 
spondent’s Exhibit No. 14 (a) for identification, was re- 
ceived in evidence.) 


Trial Examiner: Mr. Bowden, I think you mentioned—I 
do not know if it was on the record or off the record— 
that the General Counsel may, if he wishes, inspect the 
Company’s [528] records on Exhibits Nos. 14 and 14 (a)? 


Mr. Bowden: That is correct, sir. 

This is the information he asked for in his subpoena, 
and he reserved that right in his subpoena. 

Tria] Examiner: I will, of course, advise the parties at 
this point, if the General Counsel should consider it 


necessary to check No. 14 and No. 14 (a), and on the 
basis of that check, believes that there is further relevant 
information that goes materially to the question of re- 
placement, I will invite him now to ask to reopen the rec- 
ord for the introduction of such evidence. 


Mr. Bowden: May I have a minute here? 

I have to clear up something in my own mind. 
Trial Examiner: All right. 

Off the record. 

(Discussion off the record.) 

Trial Examiner: On the record. 


Mr. Bowden: Your Honor, in light of—in connection 
with the General Counsel’s subpoena, again, this is Sub- 
poena B-58948, and this is Item 6, General Counsel intro- 
duced into evidence as General Counsel’s Exhibit No. 5, a 
list of employees who were sent termination notices on 
March 16. 

I would like to at this time move that we also include 
the date of March 17, since an investigation reveals—we 
found that at least two of them were sent actually on 
March [529] 17. 

That would then make the list correct. He has the 
letters and the signed receipts. 


Trial Examiner: Well, would you propose an amend- 
ment, then, and perhaps a stipulation—a stipulation, 
rather, and then—— 


Mr. Bowden: Yes, sir. 
Just to change this to the 16th and 17th, is all we 
would have to do to make it technically correct. 


Mr. Mattson: I have no objection. 

Trial Examiner: All right. 

General Counsel’s Exhibit No. 5, its heading is revised 
to show that letters were sent March 16 and 17, 1967. 
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Q. (By Mr. Bowden) Mr. Madison, we have introduced 
into evidence as Respondent’s Exhibits Nos. 1 through 11 
the minutes of the negotiating meetings which we had, 
which were conducted with the Steelworkers Union. 

Do these notes represent your best recollection of those 
sessions that you attended? A. Yes. 


Mr. Bowden: I have no further questions, Your Honor. 
Cross-Examination 

Q. (By Mr. Mattson) Mr. Madison, you heard Mr. Pear- 

sall’s comment—lI believe it was off the record—discuss- 

ing Respondent’s Exhibit No. 14, about replacements, and 


a number of [530] classifications had not been filled, as a 
matter of fact. A. Yes. 


Q. Is that correct? A. Yes. 


Q. Does this mean they had never been filled during the 
course of the entire strike, or what? 
During the entire course of the strike, they had not 


been filled? You were not able to get replacements? A. 
No, no. 
No, I think at the time—— 


Trial Examiner: You did not send letters to all strikers? 
The Witness: That’s right. 


Trial Examiner: In other words, these letters were not 
sent to strikers who had not been replaced on the 15th? 


The Witness: The 16th or 17th, yes. 


Trial Examiner: In other words, letters were sent out 
to how many people? 


The Witness: Gosh, the list would determine that. 


Trial Examiner: I take it there were—there were how 
many strikers on March 15? 


Mr. Mattson: On the list the Employer submitted, I be- 
lieve there were about 166. 
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Trial Examiner: And, letters were sent to how many of 
[531] those? 


Mr. Mattson: About 160, I think. 


The Witness: I don’t know. 
I didn’t count them. 


Mr. Bowden: It would be—the list would—— 
The Witness: It would be in the record—— 


Trial Examiner: In any event, they are in the record, 
but the point is that there were at least some positions 
that had not—where there had been no replacements, at 
least, those strikers were not sent letters? 


The Witness: Yes, sir; yes, sir, by the 17th, on there, 
yes, sir. 


Trial Examiner: All right. 


Q. (By Mr. Mattson) But, it is trae, Mr. Madison, is it 
not, that during the entire course of the strike you were 
constantly having a turnover of personnel, hiring new 
personnel? A. A little bit more than before the strike, 
yes. 

Q. And, in many instances, some of the employees hired 
only stayed one day, or more in some cases? A. In some 
cases, yes. 

Q. Other cases not more than a week? A. In some cases. 

Q. Now, when these people were hired, they were hired 
from a general labor pool, employment office, or what kind 
of places [532] did you utilize? A. We ran ads in the 
paper and we had people come by and seek employment 
with us, through our personnel office. 

Q. Now, many of these people had no specific skills— 
that you were hiring. 

Js that correct? A. Not necessarily. 
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Q. And, they were being brought in to—what, trying 
to fit them in wherever they could be—— A. Where they 
qualified, yes. 

Q. In many cases, you just tried them out to see if they 
could do some work? 


Would that be it—to see if they could do some of the 
work—— A. Our hiring policy did not change because 
of the strike. 

Is that what you mean? 


Q. No, I am saying that people who came in, whom you 
were talking about, you hired during the strike—— A. 
Yes. 


Q. ——where they had no particular experience or 
skills, that many of these people were hired just to see if 
you could fit them in to some of these classifications?“ A. 
Not necessarily, no. 

I mean, if it would clear it up, a welder is a welder, 
and—— 


(533] Trial Examiner: Mr. Madison, how many of the 
greater number of production jobs—how many of these 
jobs—how long does it take to train a man in these jobs? 


The Witness: Well, the bulk of them? 
Tria] Examiner: Yes. 


The Witness: Two to three weeks, I’d say, other than a 
specific job classification, such as welders, machinists, pat- 
tern makers, 


Trial Examiner: Other than—apart from the more 
skilled type of man, most of your production workers 
take two to three weeks to train? 


The Witness: I would say the majority of them, yes, sir. 
Or, in the helper classification. 
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Q. (By Mr. Mattson) Would you say that any number 
of these people either quit or were terminated before they 
completed such training? A. Some of them did, yes. 

Q. And, that would include any number of these people 
who are listed on Respondent’s Exhibit No. 14, would it 
not, Mr. Madison? A. What was that? 

Q. That would include some of these names, these 
people—some of those who are named on Respondent’s 
Exhibit No. 14—would they not be—who quit? [534] A. 
Are they working there now? 

Is that what you’re saying? 

Q. Yes. A. That’s right. 

Q. They are not working there now—many of these? 
A. Some of them, not many of them—some of them. 

I haven’t audited to see how many have gone. 

Q. In other words, you cannot say actually yourself 
how long any of these individuals stayed on the job, 
whether it was one day, five days, ten days, or a month? 
A. No, sir. 


IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 22,872 and 23,010 


UNITED STEELWORKERS OF AMERICA, AFL-CIO 


Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 
United States Court of Appeals 


Respondent for the District of Columbia Circuit 


ana | FILED «SEP 15 1071 
NATIONAL LABOR RELATIONS BOARD, xX ; = 
CFR 


Petitioner, 
Vv. 


FLORIDA MACHINE & FOUNDRY COMPANY 
and FLECO CORPORATION, 


Respondent. 


On Petition for Review and Application for Enforcement on 
Remand of an Order of the National Labor Relations Board 


BRIEF FOR 


THE UNITED STEELWORKERS OF AMERICA, AFL-CIO 


George H. Cohen 

Bredhoff, Barr, Gottesman, Cohen 
& Peer 

1000 Connecticut Avenue, N.W. 

Washington, D. C. 20036 


George C. Longshore 
Cooper, Mitch & Crawford 
409 N. 21st Street 
Birmingham, Alabama 


Attorneys for United Steelworke 
of America, AFL-CIO 

Bernard Kleiman 

10 S. LaSalle Street 

Chicago, Illinois 60603 


Of Counsel 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 22,872 and 23,010 


UNITED STEELWORKERS OF AMERICA, AFL-CIO, 
Petitioner 
v. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent 
and 
NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
v. 


FLORIDA MACHINE & FOUNDRY COMPANY 
and FLECO CORPORATION, 


Respondent. 
On Petition for Review and Application for Enforcement on 
Remand of an Order of the National Labor Relations Board 
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THE UNITED STEELWORKERS OF AMERICA, AFL-CIO 
PRELIMINARY STATEMENT Via 


On March 13, 1961, the National Labor Relations Board ("Board") 
1 


1/ 
issued its Decision and Order (A. 56-61, 22-56), reported at 174 


NLRB No. 170, against Florida Machine & Foundry Company and Fleco 


1/ "A" References are to portions of the record printed as the Appendix 
of the parties in the original proceedings before this Court (Cases 
No. 22,872 and 23,010). "Supp. App." references are to the Board's 
Supplemental Decision and Order, and to portions of the transcript 
inadvertently omitted from the Appendix, printed at the end of 
the Natiqnal Labor Relations Board's brief filed in July, 1971. 
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Corporation (hereinafter referred to as "the Company") . 
2 


Union petitioned this Court for review of the 


the Board applied for enforcement thereof agains 


two cases were consolidated by this Court on May 20, 


Subsequent to the filing of briefs and oral 
remanded the case to the Board on December 4, 19 
of certain findings. 


_ App. D.C.__, 441 F.24 190 


The 
Board's Order, and 
t the Company. The 
1969. 

argument, this Court 


70, for reconsideration 


5. Upon remand, in 


accordance with the Court’ S instructions, the Board reconsidered its 


findings and on May 28, 1971, issued a Supplemen 
in which it "reaffirm[ed] the findings, conclusi 


in our original Decision and Order" (Supp. App. 


a3, infra). 


tal Decision and Order 
ons, and remedy provided 


The 


Board's Supplemental Decision and Order are reported at 190 NLRB No. 


109. | 


The instant proceeding is before the Court 


application for enforcement upon remand of its s 
Order. This Court has jurisdiction of the proce 
10(e) and (f) of the Act. 


This Court, in its decision of December 4, 


case to the National Labor Relations Board for r 


upon the Board's 
riginal Decision and 


eas under Section 


1970 remanding the 


econsideration, did 


not comment upon the issue presented by the Union's Petition for 


Review in No. 22,872 - to wit: 
that an employer who notifies unfair labor pract 
are “terminated” does not incur liability for ba 
date of such notification but only from such lat 
employee applies for reinstatement. Rather, the 
wait until after the Board's reconsideration bef 


2/ United Steelworkers of America, AFL-CIO. 


Whether the Boart 


d erred in concluding 
ice strikers that they 
ck pay from the 

er date as the 

Court determined to 


ore addressing the 


Merits of the Union's Petition for Review. Accordingly, we will 
limit ourselves in this brief to answering the arguments advanced 
by the Board on this issue in its current brief (filed in 

July 1971). We shall not restate the facts or the substance of our 
argument as it appears in our opening brief previously filed with 


the Court. 


ARGUMENT 
The Board, on pages 39-42 of its most recent brief, addresses 


itself to the issue raised by the Union. In short, the Board 


argues that unfair labor practice strikers, who are thereafter 


discharged by their Employer in violation of Section 8(a) (3) of the 
Act during the course of the strike, are not entitled to backpay 
from the date of the unlawful discharges, but rather only from 
the date upon which they abandoned the strike and specifically requeste 
reinstatement from the Employer. 

It is true, of course, that the Board has been invested 
with wide latitude in fashioning remedial orders. But the exercise 
of this broad discretion is not without legal limitations. At the 
very least, any, such remedial order must satisfy the fundamental 
criterion of effectuating the purposes and policies of the Act. 
See, for example Phelps Dodge Corp. v. NLRB, 313 U.S. 177 
(1941). 
This, we submit, the Board's instant order fails to do. For it 
does not provide backpay to employees unlawfully discharged after 
they initiated a strike in protest of their employer's unfair labor 


practices. 


As such, the Board's order relegates these employees ( who were 
engaged in an unfair labor practice strike) to al status inferior 
to that of other victims of illegal discharge whose entitlement to 
backpay commences on the first day of discharge \ithout regard to 
when they apply for reinstatement. This result is especially 
incongruous since unfair labor practice strikers| enjoy a uniquely 
protected status under the law -- notwithstanding the fact that 
they are withholding their services from the struck employer they 


not only remain "employees" under the Act but also their return to 


work cannot be barred by their employer's decision to hire 


replacements (permanent or otherwise). Mastro Plastics Corp. 
v. NLRB., 350 U.S. 270, 278. (1956) 


Here, the Board specifically found that the) employer unlawfully 


discharged approximately 160 of the unfair labor! practice strikers 
when it sent them termination letters on March 16 and 17, 1967. The 
Board further found that the strike was an unfair labor practice strike 
precipitated by the Employer's egregious conduct) in violation of 
Section 8(a) (5) of the Act. | 
This means that if the Board's backpay order is not modified 
in the manner sought by the Union, i.e., backpay| beginning with the 
date of the unlawful discharges, this massive 8(a) (3) violation by 
the employer will go totally unremedied. In essence, what the 
Board appears to be holding is that insofar as backpay is concerned 
an illegally discharged unfair labor practice striker stands on no 
better footing than any striker who was not the victim of an unlawful 
discharge. | 
The Board's attempt to justify this strained result rests on 
equally strained reasoning. According to the Board, no backpay is 


due because following the illegal discharges the striking 
employees “presumably failed to [apply for reinstatement] ...because 


of their continued Support of the strike" (brief p- 41). Thus, 
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in one fell Swoop the Board has turned the legal presumption 


doctrine on its ear. It was the employer's unlawful conduct which 
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precipitated the strike, and, once again, it was the employer who 
engaged in unlawful conduct by discharging the employees during the 
course of the strike. In these circumstances, we submit, the 
presumption (if any be applicable) must favor the innocent 
victims - the employees - not the guilty wrongdoer. Franks Bros. 
v- NLRB., 321 U.S. 702, 704 (1944). Indeed, there are persuasive 
reasons for making such a presumption to protect employees. For 
unlawful discharges during the course of an unfair labor practice 
strike havethe natural effect of prolonging the strike; the 
discharges bring it close to home to the employees that the 
Employer is bent on violating the law at every turn in order to 
frustrate their Statutorily-protected rights to self-organization 
and collective bargaining. 

Finally, the fallacy of the Board's reliance on the instant 
presumption is highlighted by the conflict created with other cases. 


The Board follows a well-established policy of awarding backpay 


from the date of discharge to an employee unlawfully terminated prior 


to an unfair labor practice strike even though the employee thereafter 
actively participates in that Strike during its entire duration. 


See, e.g., Monohan Ford Corp., 157 NLRB 1034 (1966), where the 
Board stated: 


"We find merit in the General Counsels' exceptions to 
the Trial Examiner's finding that Frank Gorman should not 
receive backpay for the strike period. Gorman was 
discriminatorily laid off by Respondent onjJuly 22, 1964, 
and thereafter joined the strike which began later in the 
Same day. In accordance with established Board policy in 
cases of discriminatory termination before |the employee 
goes on strike, we find that Gorman is entitled to backpay 
for the entire period from his layoff on July 22, 1964, to 
the time of his reinstatement on August 3, 1964. We shall 
modify the remedial order to accord with this finding." 
(Footnotes omitted) . 


See also, Rogers Mfg. Co., 164 NLRB 284 (1967) ; Standard 
Printing Company of Canton, 151 NLRB 963, 966 (1965). 

There is no meaningful distinction to be drawn between these 
cases and the instant (and like) cases. If the employees in the 
instant case are not entitled to backpay because! it can be presumed 
that they would have remained On strike during the post-discharge 
period despite their unlawful discharges, how can it be presumed 
otherwise in the case of an employee who is illegally terminated and 
joins a strike thereafter, (as in Monohan Fora)? Yet, in the latter 
case the employee is awarded backpay from the date of discharge, 
including the period during which he was actively on strike, and 
presumably unavailable for work because of his strike action. 

Next, the Board's analysis suffers from the obvious defect that 
it would require employees already discharged unlawfully to engage 
in a futile act - applying for reinstatement - “== precondition to 
being entitled to backpay. The instant facts dramatically illustrate 


this very point. 


Even prior to discharging the striking employees, the employer 


made known its position. On March 13 and 15, 1967, several strikers 
in fact sought reinstatement to their former positions, as they were 


entitled to by law. Yet, the employer denied these requests (Board's 


brief at pp 12-13). The employer pursued a consistent course of 


conduct even after the strike ended. Thus, in July 1967, the former 
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strikers expressly requested reinstatement to the positions they 
occupied when the strike began; once again, however, those requests 


were denied. 


As a general proposition, the law does not require parties to 


engage in futile acts. See, for example, Glover v. St. Louis - 


San Francisco Rail Road Company, 393 U.S. 324, 331 (1969). 


More specifically, as the Board and Courts have recognized, when 

the act of requesting reinstatement would be futile such a request 

is not a necessary prerequisite to entitlement to backpay following 

an unfair labor practice strike. NLRB v. Comfort, Inc., 365 F2d 

867, 878 (8th Cir., 1966); NLRB v. Valley Die Cast Corp., 303 F2d 

64, 66 (6th Cir., 1962). Surely there could be no more clear 

instance establishing the futility of strikers applying for reinstatemen 


than where, as here, the employer had already discharged the striking 
employees illegally. 


CONCLUSION 


For the foregoing reasons as well as those set forth in our 


prior brief, the Board's order should be set aside and the case 


remanded with instructions to reconsider in light of the Court's 
analysis showing that unfair labor practice strikers who were 


illegally discharged are entitled to backpay from the date of 


discharge. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 22,872 and 23,010 


UNITED STEELWORKERS OF AMERICA, AFL-CIO, | 
Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. | 


and 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, | 


and 


FLORIDA MACHINE & FOUNDRY COMPANY 
AND FLECO CORPORATION, 


Respondent. | 
| 


On Petition for Review and Application for Enforcement on Remand 
of an Order of The National Labor Relations Board 


BRIEF FOR 
THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF QUESTIONS PRESENTED 
Case No. 23,010 


1. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section 8(aX(5) and (1) of the 


Act by failing to bargain in good faith with the Union on and after No- 
vember 28, 1966. 


2. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section 8(a)(5) and (1) of the 
Act by refusing to supply the Union with the names, job classifications, 
and wage rates of bargaining unit employees; and by refusing to comply 
with the Union’s request for area wage survey information within a rea- 


sonable time. 


3. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section 8(a)(5) and (1) of the 
Act by unilaterally increasing wages on October 2, 1967, and further vio- 


lated Section 8(a)(1) by promising wage increases to employees in return 


for their nonsupport of the strike. 


4. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section 8(a)(3) and (1) of the 
Act by discharging and refusing to reinstate unfair labor practice strikers. 


Case No. 22,872 
5. Whether the Board’s order is proper. 


In accordance with Rule 8(d) of the General Rules of this Court the 
Board states that these consolidated cases were previously before the Court 
(Chief Judge Bazelon, Circuit Judges Tamm and District Judge Matthews) 
under the same caption and docket numbers. 


REFERENCE TO RULINGS 


On March 13, 1961, the National Labor Relations Board issued its 
Decision and Order (A. 56-61, 22-56),! reported at 174 NLRB No. 170, 
against Florida Machine & Foundry Company and Fleco Corporation (here- 
inafter referred to as “the Company”). The Union? petitioned this Court 
for review of the Board’s Order, and the Board applied for enforcement 
thereof against the Company. The two cases were consolidated = this 
Court on May 20, 1969. 


Subsequent to the filing of briefs and oral argument, this Court re- 
manded the case to the Board on December 4, 1970, for reconsidération 
of certain findings. _ App.D.C. _, 441 F.2d 1005. Upon remand, in 
accordance with the Court’s aa the Board reconsidered its find- 
ings and on May 28, 1971, issued a Supplemental Decision and Order in 
which it “reaffirm[ed] the findings, conclusions, and remedy provided in 
our original Decision and Order” (Supp. App. A-3, infra). The Board’s 
Supplemental Decision and Order are reported at 190 NLRB No. 109. 


The instant proceeding is before the Court upon the Board’s applica- 
tion for enforcement upon remand of its original Decision and Order. 
This Court has jurisdiction of the proceeding under Section 10(e) and (f) 
of the Act. 


1 «4» references are to portions of the record printed as the Appendix of the 
parties in the original proceedings before this Court (Cases No. 22,872 and 23,010). 
“Supp. App.” references are to the Board’s Supplemental Decision and Order, and to 
portions of the transcript inadvertently omitted from the Appendix, printed at the 
end of this brief. 


2 United Steelworkers of America, AFL-CIO. 


STATEMENT OF THE CASE 


I. THE BOARD’S FINDINGS OF FACT 


Briefly, the Board found that the Company violated Section 8(a)(5) 
and (1) of the Act by its failure to bargain in good faith with the certi- 
fied bargaining representative of its employees, by unilaterally increasing 
wage rates, by refusing to supply the Union within a reasonable time with 


copies of area wage survey data, and by its failure to supply the Union 


with information concerning the identity, wage rates, and job classification 
of its employees. The Board also found that the Company violated Sec- 
tion 8(a)(3) and (1) of the Act by discharging and refusing to reinstate 
unfair labor practice strikers upon their unconditional offer to return to 
work. | Finally, the Board found that the Company promised wage in- 
creases to nonstrikers in return for their nonsupport of the strike, in vio- 
lation of Section 8(a)(1) of the Act. The facts upon which the Board 
relied in making these findings are summarized below. 


A. The Company’s pre-election conduct 


The Company manufactures machinery parts at its plant in Jackson- 
ville, Florida (A. 3, 7). In the summer of 1966, following an organizing 
campaign, the Union filed an election petition with the Board seeking to 
represent the Company’s production and maintenance employees, and the 
Board’s Regional Director scheduled an election for September 22 and 23 
(A. 23). 


Meanwhile, on August 3, 1966, the Company notified its employees 
that a revised insurance plan expanding hospital, medical and surgical bene- 
fits, and increasing life insurance to $5,000, was scheduled to go into 
effect on August 1 but had been put “on the shelf” because the Union 


had claimed representative status on August 2 (A. 33; 377-73). Npprox: 
imately one month before the election, Plant Superintendent George Pea- 
cock told the “whole night shift” that he had heard “the boys was try- 
ing to get a union in there” but that it was not a “union job,” and a 
union would never be brought in “as long as he had something to do with 
the plant.” (A. 26; 235). 


About two or three weeks before the election, the Company's vice 


presidents, Thomas Madison and Thomas Peacock, interviewed prospective 
voters (A. 24; 519). For example, Madison called employee Alex Chance 
into the production office and asked him if he knew anything about “the 
fellows . . . trying to get a Union in there.” Chance answered in the 
negative, and Madison told him to report back “anybody trying to get a 
Union in here.” (A. 24; 234). Chance agreed to do so, and Madison 
reminded him that the Company had had a bad strike in 1958. Madison 
remarked that Chance had a large family, and could not afford tol lose 
his job. During the interview, Chance’s personnel file was in front of 
Madison. (A. 24; 234). | 


| 
James Kitchens and Thomas Lewis were called into the foundry Office 
and asked by Madison how they felt about the Union (A. 24; 240, 246- 
247). They also were reminded about the 1958 strike. Madison told em- 
ployee Eddie Brown that men had lost their jobs and homes during the 
1958 strike, that if the Union came in now, it would cause strikes, and 


that he and the Company President did not want a Union (A. 24; 258-259). 


Madison reminded employee Alexander Brown that Brown had five 
children, that he had worked 4% years for the Company, that the Union 
was trying to get in, and that the Company did not want the Union. Madi- 
son asked Brown what he thought about the Union, and if he had heard 
“anybody say anything about it.” Brown replied that he was not for the 
Union, nor had he heard anyone talk about it (A. 24; 266). 


Madison interviewed employee Joe Singleton in the old personnel of- 
fice. Madison noted that Singleton had been with the Company “quite a 
while’, and that he had given the Company “no trouble.” Madison asked 
Singleton if he had been to the Union meetings and if he was a member 
of the Union. When Madison asked if Singleton remembered the 1958 
strike; Singleton replied, “of course”, whereupon Madison reminded him 
that a lot of men had had good jobs, but they had struck and lost their 
homes, their automobiles and other things. He added that “one thing 
was sure,” if the Union came in, “we'll never sign a contract.” (A. 24; 
272) 


Vice President Thomas Peacock held similar interviews. He told em- 
ployee John Handley that he wanted to talk to him about the Union, and 
that he understood that Handley wanted a better job, adding that he would 
get this “after everything was over.” He reminded Handley that Handley 
was “not getting any younger,” that “according to the record” he had a 
big family, and that it was hard to get a job at his age. (A. 25; 228-229). 
Peacock spoke to employee Herbert Wright in the warehouse office. He 
showed Wright his personnel file and said Wright was “a good worker” 
who “didn’t get into any trouble.” When Peacock asked Wright what, he 
thought about the Union, Wright said he thought it was “a good idea” 
because it would improve “working conditions and seniority and so forth.” 
Peacock thereupon informed Wright that if the Union won, it would not 
get a contract because “it was a non-union job.” He added that the men 
were making “good money,” and then told Wright to get up and leave 
the office (A. 25; 290-291). 


During this same period, at the beginning of September 1966, Foun- 


dry Foreman Frazier Rhoden came to the home of employee Harold Mays. 
It was an unprecedented call, during which Rhoden said he understood 
that Mays was “one of the Union pushers.” In a discussion about the 


Union, Rhoden declared that “the Company would never sign a contract 
with any union.” (A. 26; 223, 505-507).3 | 
Company officials also spoke to groups of employees about the com- 
ing election. President Franklin Russell “made a speech out in the front 
to everybody” in which he said that the Company did not want a union, 
that “it could be like it was in °58,” and that employees who went “out” 
would lose their jobs (A. 25; 248). When Russell spoke to the day shift 
two or three weeks before the election, he talked about the 1958 strike, 
and urged the employees to vote against the Union, concluding his! re- 
marks by stating he was going to say “something that’s not lawful for 
me to say. We won’t have a union.” (A. 25; 252, 253). | 


B. Bargaining sessions before the strike 


The Board conducted a secret ballot election at the plant on Septem- 


ber 22 and 23. There were approximately 300 employees in the unit 
(A. 35; 455). The Union won the election and was certified on October 
3 as the collective bargaining representative of the Company’s production 
and maintenance employees (A. 26). 


The Union submitted a written contract proposal to the Company on 
October 10 (A. 26-27; 402-403, 77). The first bargaining session occurred 
on November 28 (A. 382). The parties reviewed the Union’s proposed 


3 Foreman Luke Morgan made a similar remark to employee Lephus Feton, point- 
ing out that he knew how the Company President felt about unions, and that 'the 
Company would never sign a contract with the Union (A. 26; 282). 


4A meeting had been scheduled for October 27, but no bargaining occurred on 
that day since only a single employee-member of the Union’s negotiating team | |ap- 
peared. The Company negotiators were present (27; 381-382). 


contract, and agreed on several matters.> 


Company attorney Otto Bow- 
den said he would prepare a counterproposal for submission to the Union 
(A. 27; 423). Union representative Edwards urged the Company “to meet 
as soon as possible, preferably in a succession of days, so the negotiations 
would have some consistency and flow.” Bowden refused, saying he had 
a busy schedule and could not meet again until December 19 (A. 27; 423). 
Although Edwards objected that this was ‘“‘too much time,” Bowden in- 
sisted that he had other commitments and the parties did not meet again 


until December 19 (A. 27; 423, 382). 


At the December 19 meeting, the Company submitted a complete 
contract proposal which omitted or modified several of the terms agreed 
upon by the parties at the first meeting (A. 27; 404, 426-427, 98-116). 
Thus, previously agreed-upon provisions concerning holiday and vacation 
pay, leaves of absence, Union use of bulletin boards and submission of 
discharges to the contract grievance procedure, were either omitted from 
The-Company proposal or were substantially altered (A. 27; 428-430). The 
Company proposal provided in substance that most decisions affecting 
working conditions would be reserved exclusively to the Company and 
would not be subject to the grievance procedure; that disputes which were 
subject to the grievance procedure could not be submitted to arbitration 
unless the “other party agrees to arbitrate the said grievance;” and that 
strikes (and lockouts) were prohibited for the duration of the agreement, 


except that a strike or lockout over a grievance was permissible if the 


5 The parties agreed on recognition and union responsibility clauses, a 60-day 
probationary period for new employees, management control of hours of work, pay 
for a holiday occurring during an employee’s vacation, no cumulative vacations, regu- 
lar pay plus vacation pay if an employee elected to work during his scheduled vaca- 
tion if requested to do so by the Company, leave of absence without loss of seniority 
for death in the family and serious illness, Union use of plant bulletin boards, and 
submission of discharges to the contract grievance procedure (A. 27; 420-422, 77-92). 
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grievance in question had been processed through the grievance procedure 
and a request to arbitrate had been denied by the other party (A. 27-32, 
41-43; 98-99, 102-105, 106-107). | 


The Company proposal also made its work rules part of the contract, 
and retained its existing practices as to overtime work, vacations and holi- 
days (A. 33; 99, 431, 436, 497, 108-109). The proposal incorporated the 
Company’s current insurance benefits without the expanded coverage which 
the Company claimed to have “put on the shelf” in the pre-election period 
(A. 33; 105, 457, 451, 385-387). A “zipper” clause provided that each 
party “. . . unqualifiedly waives the right to request or require further col- 
lective bargaining with respect to any matter or subject not specifically 
referred to or covered by this Agreement, whether or not such matters 
have been discussed, even though such subjects or matters may not have 
been within the knowledge or contemplation of either or both parties at 
the time that they negotiated or signed this Agreement.” (A. 32-33; 107- 
108).6 | 


The proposal recited that job classifications and wage rates were “to 
be negotiated” (A. 33; 110). The Company representatives promptly ad- 
vised the Union, however, that it would make no wage offer because a 
wage survey showed that its wages were equal to, or better than, those 
paid by other companies in the Jacksonville area (A. 34; 437-438). The 

| 

Union rejected the Company’s proposed management rights, Company tules, 
arbitration, no-strike and “zipper” clauses, and no agreement was reached 
= 

6 The Union accepted certain of the Company’s proposals with some modifications. 
These proposals included a recognition clause, union visitation of the plant, absenteeism, 
bulletin boards, production work by supervisors, some leave of absence provisions, a 
military clause, washing facilities and safety equipment (A. 32-33; 429-432, 435, 437- 
439). Union representative McCall said the Union would agree to the Company’s pro- 
posals on union membership and activity “as long as [the Union] had the checkoff 


provision in the agreement.” Bowden said the checkoff “would not bar us from getting 
a contract.” (A. 33; 431, 445). 
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on other issues which included seniority, grievance procedures, and eco- 
nomic items such as call-in pay, overtime pay, holidays and vacations 
(A. 34; 430-439). 


At'the conclusion of the meeting, Union representative McCall asked 


Bowden, “When can we get back together again?” Bowden replied, “I 


can’t tell you now. I have to go back to the office and look at my 
calendar”. McCall then advised Bowden that he was staying “there [in 
Jacksonville] at the Holiday Inn.” He gave Bowden his room number 
and said, “Give me a call when you check your calendar”. (A. 34; 
439-440). McCall waited at the motel for several hours but had no re- 
turn call. McCall telephoned Bowden’s home and was told that Bowden 
was “at a meeting.” McCall said, “well, you tell him again that I called, 
and [that] I wish he would return my call about a meeting”. Bowden 
did not return the call. The following morning, McCall phoned Bow- 
den’s office and talked to a secretary who said she would relay the 
message. When Bowden did not call, McCall checked out of the motel 
that morning and returned to Orlando, where he had his secretary call 
Bowden’s office again. (A. 34; 440). Bowden still did not return the 
call (A. 440). 


Some days later, McCall reached Bowden at his home. Bowden 
said he did not want to negotiate over the holidays. McCall suggested 
right after the holidays and a meeting was finally scheduled for January 
6. (A. 34; 440-441). 


The parties did not significantly change their bargaining positions at 
the January 6, 1967, meeting (A. 34; 446-450). At the end of the meet- 
ing, attorney Bowden said that the Company wanted its insurance repre- 
sentative, Horovitz, at the next meeting, and that he would have to work 
out a' meeting date with Horovitz (A. 34, 474-475, 448). Union 
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representative Edwards urged the Company to meet more frequently, in 
dicating that there was no need to wait for Horovitz “as he was just go- 
ing to be talking about one item, anyhow.” The Company, however, in- 
sisted that no meeting be scheduled until Horovitz could attend (A. 34; 
474-475, 448). | 

The next meeting was held on January 25, 1967 (A. 35; 383). Horo- 
vitz explained the Company’s insurance and pension plan and left the 
meeting (A. 35; 469-470). The Company offered to increase the daily 
hospital room rate from $9 to $15 a day and, based on a new survey, 
it also offered to increase the wages of four skilled classifications (A. 35; 
454-457).7 The Company accepted some modified grievance-procedure 
language drafted by the Union. The Union proposal left open the ques- 
tion of arbitration, the Company continuing to object to any compulsory 
arbitration (A. 35; 458-459, 124-126). The parties’ positions otherwise 
remained essentially unchanged (A. 35). : 


Meetings were held in the presence of a Federal Mediator on Feb- 
ruary 7, 13 and 22 (A. 35; 383). At the February 7 meeting, the Union 
offered, inter alia, to consider the Company’s no-strike clause if it were 
modified to state that the Union would not “authorize” as opposed to 

“permit” a strike. The Union also offered to accept the Company’ Ss 
Management rights clause, and to drop its demand for call-in pay, if the 
Company would increase wages 22 cents across the board, add a ‘holiday, 
and increase hospital benefits to $20 per day, room and board (A. 35; 
480-481). The Company refused to modify its no-strike clause and turned 
down the Union’s proposals on wages, holidays, and insurance benefits (A. 
35; 484-486). It offered, however, to increase shift differentials by 2 


7) This increase, however, applied only to about 30 of the 300 unit acai 
(A. 35; 456). | 
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cents and to give a wage increase of 8 cents across the board (A. 35; 483, 
486). ‘The positions of the parties did not change materially at the meet- 
ings on February 13 and 22 (A. 35; 487-492). At a Union meeting on 
February 26, the members rejected the Company’s contract offer, and 
authorized a strike (A. 35-36; 492-493, 127). 


C. The strike 


The strike began at 9:30 p.m. on February 28, 1967 (A. 36; 127, 
256, 260). That night, Plant Superintendent George Peacock told em- 
ployees Alexander Brown and Elton Stewart “behind the furnace” that 
he appreciated their “staying in here and helping me out” and that he 
was going to give them “a dime raise” (A. 36; 263). Peacock also told 
four or five employees in the shipping area, including Elijah Fishburne, 
Johnnie Hall, and Clifford Hall, that the men who remained in the plant 
that night would receive a 10-cent an hour raise (A. 36; 371-372). The 
next moming, striker James Withers, a carpenter, was allowed to come 
into the plant to get some tools “to do some church work”. As Withers 
unlocked his box, Vice President Thomas Peacock suggested that he “take 
it all’ ‘because he would not work there again (A. 36; 251, 256). On 
Friday, March 3, Plant Superintendent George Peacock told Alex Chance 
and one or two other employees who had come to the plant for their 
paychecks that they were replaced and terminated® (A. 36; 236-237). 


When striker Johnnie Snead, a crane operator, reported to the plant 
on Monday morning, March 13, and told Superintendent Peacock he wanted 
to go back to work, Peacock went to the main office and, on his return, 
told Snead he had been replaced, but that he could “put in an application 
and start over as a new man.” Snead said, “Ill be damnned, after 12 
years?””, and Peacock said, “That’s the way it goes.” Snead said he would 


8 Chance was not in fact replaced until March 13, according to a list compiled from 
the Company’s personnel records (A. 36; 217). 
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not accept a job “as a new man” and asked about his checks. Peacock 
left to get Snead three checks due him (A. 36; 314-316). 


Similarly, on March 15, when strikers J. E. Sarrells, Melvin Ponce, 
Raymond Miller, and Ralph Hodges told Foreman Luke Morgan they 
wanted to return to work, Morgan said they had been replaced and “would 
have to come back as new employees.” As the men started back out, 
Personnel Manager Cline told Sarrells that they “could go back to work 
if [they] filled out the applications”. Sarrells returned to the plant six 
weeks later and was hired as a set-up man at his old rate of pay but with 
loss of seniority and other privileges (A. 37; 326-328, 334-335, \349-341), 


D. The Company sends termination letters to virtually all, 
striking employees; the strike ends and the Union| 
applies for reinstatement on behalf of the strikers | 


After the strike began, the Company was short of men in most 
of its job classifications. As a Tesult, supervisory and office personnel per- 
formed some of the production work “as an emergency measure” (A. 38; 
355). During March and April “new groups”’ of employees were brought 
to the plant by a motor vehicle with “quite a few seats in it — not a big 
bus.” Many of those employees had no prior training in the type of work 
performed at the plant; they were hired on a 3-day probationary period; 

10 to 15 percent of the new employees turned out to be “unsatisfactory” : 
and another 10 to 15 percent failed to show up after the first day or two 
of work (A. 38-39; 365-367). 


On March 16 and 17, the Company sent letters to about 160 strikers 
advising them that they had been permanently replaced and were terminated 
(A. 37; 376-377, 72). The Company thereafter employed strikers only 
upon personal application at its personnel office and as new employees. 
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Thus, when employees returned to the Company and asked for their jobs, 
they were advised by the Company to submit applications, and were told 
that when an opening occurred, they would be called back as new employ- 
ees (A. 37; 242-243, 248-249, 299). 


When welder Carl Hillyard asked about his job 3 or 4 weeks after the 
strike began, he was told by Production Coordinator Norman Wilcox, speaking 
ing for Foreman Luke Morgan, that Morgan had no job open for him (A. 
37-38; 297-298, 516). Hillyard “s little bit”? later asked another applicant 
for employment whether he had been hired by Morgan. This applicant, 
who was' on his way to the personnel office, said he had been hired by 
Morgan. Hillyard asked him “what he was applying for” and was told 
“welder” (ibid.). 


Similarly machinist George Loznicka asked Plant Superintendent George 
Peacock for work on May 30, saying that he “heard that if you wanted to 
go back you’d have to go back as a new man”. Peacock said they had 
“plenty of work” and a place for Loznicka and that his rate of pay would 
be the same as it was before the strike. He instructed Foreman Grady 
Ivey to take Loznicka to the personnel office when he came in the next 
morning to “fill out an application and be photographed.” Loznicka later 
that day decided he did not want to return as a new employee (A. 38; 
294-296). 


The strike ended on July 9, 1967. That day, the Union advised the 
Company by telegram that it had directed “all striking members ... to re- 
turn to work as soon as possible beginning” Monday morning, July 10, 
that some who were out of town would “report in the near future;” and 
that the telegram was “the Union’s official notice that all strikers hereby 
request to return to work.” The telegram stated that the return to work 


was not conditioned upon any union demand “save that such employees 
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be put to work on the same job each previously held or on 4 similar job 
of equivalent pay” (A. 38; 65-66). The Company thereafter accepted ap- 
plications from strikers and recalled many of them to work as new em- 

Ployees. (A. 38; 242, 248-249, 255, 260, 299). 


E. Bargaining meetings during and after the strike 


The Company and the Union met in the presence of the Federal 
Mediator on March 14, May 1 and August 7, 1967 (A. 39; 493, 495, 383). 
At the March 14th meeting, two weeks after the beginning of the strike, 
no concessions were made by either party (A. 39; 493-494), At the May 
Ist meeting, the Union reduced its wage request from 20 to 18¢ across 
the board (A. 39; 496). On May 31, the Union wrote to the Company 
requesting the area survey data upon which the Company had based its 
offer of wage increases for four job classifications during the negotiations. 
The Union also requested the Company to supply the “names, job titles 
and rates of pay for each employee [in] the bargaining unit who is pres- 
ently employed,” so that the Union could assess reports Teaching its office 
to the effect that the Company was paying striker replacements) more than 
the strikers had eared prior to the strike (A. 39; 140) On June 7, 
Bowden advised the Union that he had forwarded the letter to the Com- 
pany and would “be back in touch with you” as soon as he learned the 
facts concerning wage rates paid to striker replacements (A. 141). No 
mention was made of the wage survey and other data requested by the 
Union. Seven weeks later, having heard nothing further from the Union 
on this subject, the Union reminded Bowden of its May 31 request for 
information and again requested the Company to “make this data available” 


9 The Company had supplied similar information on December 19, 1966, with re- 
Spect to employees then in the bargaining unit. This was, of course, prior to the strike. 
(A. 427). 
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(A. 142). Bowden replied, by letter dated July 31, that the Company was 
not paying premium rates to those currently working. Again the Union’s 
request! for specific data was ignored (A. 143-144). 


At the August 7 meeting, the Union offered concessions with regard 


to its “intent and purpose” clause, inclusion of Company rules in the con- 


tract, insurance, and physical examinations (A. 39; 497-499). It dropped 
its request for an additional holiday (A. 39; 497). The Company agreed 
to change the word “permit” to “authorize” in its no-strike clause (A. 39; 
498). 


The following day, August 8, Union representative Edwards notified 
Bowden by letter that the Union would accept a 15¢-an-hour general wage 
increase (A. 39; 145). Edwards once again asked Bowden for the names, 
jobs and rates of pay of the employees in the unit, and the area survey 
information (ibid.). Thereafter, on August 15, Bowden advised Edwards 
by letter that the Company would not furnish the names of the employ- 
ees in the unit because of what Bowden claimed was the “large number 
of instances involving violence and intimidation by strikers against em- 
ployees working” (A. 39; 74). Enclosed was a letter, dated June 12, 1967, 
from Vice President Madison to Bowden, which referred to an area wage 
survey as supporting the Company’s proposed wage increase for certain 
skilled employees (A. 39; 76, 499). On October 2, 1967, without notice 
to the Union, the Company put into effect wage increases in the amount 
offered to the Union during bargaining negotiations (A. 40; 393-394; 500- 
501, 400-401). No further bargaining sessions were held, and no agreement 
was reached. 


II. THE BOARD’S ORIGINAL DECISION 


Upon the foregoing facts, the Board found in its original decision (A. 
58, 40, 48) that the Company violated Section 8(a)(5) and (1) of the Act 


| 
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by failing to bargain in good faith with the Union on and after November 
28, 1966, the date of the first bargaining session. The Board also found 
(A. 45) that the Company violated Section 8(a)(3) and (1) of the Act by 
discharging and refusing to reinstate unfair labor practice strikers to their 
former jobs. The Board further found (A. 58-59) that the Company vio- 
lated Section 8(a)(5) and (1) by refusing to comply with the Union’ S re- 
quest for area wage survey data within a reasonable time, and by tefusing 
to supply the Union with the names and job classifications of employees 
currently working in the bargaining unit, along with their rates of pay. 
Finally, the Board found (A. 45, 46) that the Company violated Section 
8(a)(5) and (1) of the Act by unilaterally increasing wages on October 2, 
1967; and that its promise of a wage increase to employees who did not 
support the strike was violative of Section 8(a)(1). : 


Ill. THE COURT’S DECISION REMANDING TO 
THE BOARD FOR RECONSIDERATION 


The Court (Circuit Judge Tamm and District Judge Matth 5, with 
Chief Judge Bazelon dissenting) remanded the case for reconsideration of 
the Board’s finding that the Company bargained in bad faith. The panel 
majority found that “there is evidence in the record from which to con- 
clude that the employer was not acting in good faith”, but held that some 
of the language used by the Trial Examiner indicated that the finding of 
bad faith may have been “based on the fact that the Board did not ap- 
prove of certain of the proposals advanced by the Employer in the course 
of negotiations” 441 F.2d at 1007, 1009. Although recognizing tha “it 
would be legitimate for the Board to infer some degree of bad faith from 
the Company’s insistence upon a particularly disadvantageous Proposal”. 
the Court was of the view that the Examiner’s finding “to the effect that 
one employer concession might ‘ compensate’ the employees for a conces- 
sion they have made through their Tepresentatives”” entailed more than “a 
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mere inference as to the Employer’s stated of mind.... When the Board 
bases a finding of bad faith on the fact that the Employer has not made a 
certain concession to the Union, then the Board is adding to the obligations 
of good faith bargaining a requirement that certain concessions be made” 
(441 F.2d at 1010). The Court also found improper the Examiner’s state- 
ment that’ the Company made no “meaningful” concessions on any major 
issue, since the Company had made an eight cent wage offer and there 
was no evidence that its wage levels were below Jacksonville area standards 
(441 F.2d at 1011-1012). 


The Court concluded that these “errors may well have infected the 
process by which the Board found the Employer guilty of unfair labor 
practices and of a failure to bargain in good faith; in fairness to the em- 
ployer, however reprehensible its behavior, we must remand the proceed- 
ings to the Board’ for reconsideration” (441 F.2d 1008). 


IV. THE BOARD’S SUPPLEMENTAL DECISION AND ORDER 


In its Supplemental Decision, the Board stated that it had “reexam- 
ined the'entire record, including the court’s opinion” and had decided to 
reaffirm its original Decision and Order, for reasons which the Board spe- 
cifically set forth. Thus, the Board “reviewed those portions of the Trial 
Examiner’s Decision . . . which the court concluded led to an inference 
that the Company must affirmatively make concessions during bargaining, 
as well as the Examiner’s statement that the Company made no ‘meaning- 
ful’ concessions on any major issue despite the Company’s 8-cent wage 
offer.” 'As to the first point, the Board recognized that “an employer is 
normally not required to make any concessions in bargaining”. The Board 


10 The Court postponed consideration of the other issues in the case “[u]ntil the 
Board has reconsidered the questions raised by this opinion” (441 F.2d at 1012). 
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stated that “to the extent the language used by the Trial Examiner may 

so imply, we do not rely on it.” The Board also expressly declined to 
adopt what it described as the “Trial Examiner’s incorrect chatacterization 
of the 8-cent wage offer as not meaningful since”, as the Board recognized, 
“standing alone, it may well be construed as a reasonable offer.” (Supp. 
App. A-3). The Board held (Supp. App. A-3): | 


| 

Our review of the entire record, including the dis- 
avowal of certain language noted previously, does not, 
however, persuade us that a different conclusion is 
warranted here and we still conclude that the Em- ! 
ployer has failed to bargain in good faith based upon| 
the following: (1) As background, the Company state- 
ments prior to the representation election to the effect 
that the Company did not want the Union and would 
not sign a contract if the Union won the election; 
(2) the Company’s failure to cooperate with the Union 
in scheduling bargaining sessions; (3) the Company’s _ 
failure to supply the Union with wage data within a | 
reasonable time after its request therefor; (4) the prom- 
ises of wage increases to employees who did not support 
the strike; and (5) the Company’s insistence on contract 
proposals which would have drastically curtailed the Un- 
ion’s representation rights. These proposals included a 


management rights provision which would have vested in 


management broad authority to take action affecting | 
working conditions without consulting the Union and 
without subjecting such action to review in a grievance 
arbitration proceeding. Our inference of bad faith was 
and is based on the totality of the Employer’s position, 


and not his position on any single contract provision. | 


For these reasons the Board reaffirmed the ““findings, conclusions, and 


remedy provided in our original Decision and Order” (Supp. App. A-3). 


The Board’s Order as reaffirmed (A. 49-52, 60-61, Supp. App. A-3) 
requires the Company to cease and desist from the unfair labor practices 
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found, and from in any other manner interfering with, restraining or co- 
ercing its employees in the exercise of their protected rights. Affirmative- 
ly, the Board’s Order requires the Company to bargain collectively and in 
good faith with the Union upon request, to offer immediate and full rein- 
statement to all the unfair labor practice strikers listed and to make them 
whole for any loss of pay suffered because of the Company’s discrimina- 
tion against them;!! and to post appropriate notices. 


ARGUMENT 


I. THE COMPANY’S DILATORY CONDUCT, ITS REFUSAL TO 
SUPPLY RELEVANT WAGE INFORMATION WITHIN A REA- 
SONABLE TIME, ITS GRANT OF UNILATERAL WAGE IN- 
CREASES, AND ITS OVERALL BAD FAITH BARGAINING, 
AMPLY SUPPORT THE BOARD’S SECTION 8(a)(5) FIND- 
INGS. 


A. The applicable principles 


The duty to bargain collectively, which an employer and the duly 
designated representative of his employees owe one another under Section 
8(aX(5) ‘and 8(b)(3) of the Act, is defined in Section 8(d) of the Act as 
“the performance of the mutual obligation . . . to meet at reasonable 
times and confer in good faith with respect to wages, hours, and other 
terms and conditions of employment, or the negotiation of an agreement, 
or any ‘question arising thereunder, and the execution of a written contract 
incorporating any agreement reached if requested by either party, but such 
obligation does not compel either party to agree to a proposal or require 


11 The Board ordered the backpay period “for each striker to begin 5 days after 
the date! of such striker’s application and to run until the date of reinstatement . . . .” 
Member Brown would have ordered backpay “from the date each received the Re- 
spondent’s letters of March 16 and 17, or the date on which each applied for rein- 
statement, whichever is earlier.” (A. 60). See infra, pp. 39-42. 
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This statutory requirement of good 


” 
. 


the making of a concession. . 
faith “can have meaning only in its application to the particular facts of 
a particular case.” N.L.R.B. v. American National Insurance Co., (343 

U.S. 395, 410 (1952). Accord: Majure Transport Co. v. NLRB., 198 
F.2d 735 (C.A. 5, 1957); N.L.R.B. v. Denton, 217 F.2d 567, 570 (C.A. 
5, 1954); cert. den., 348 U.S. 981; N.L.R.B. v. Truitt Manufacturing Co., 
351 U.S. 149, 153 (1956). 


It is true, of course, as the statute specifies, that no party is required 
to make concessions, and that no one need yield any position fairly main- 
tained. Further, “the Act does not encourage a party to engage in fruit- 
less marathon discussions at the expense of a frank statement and support 
of his position. And it is equally clear that the Board may not, either 
directly or indirectly, compel concessions or otherwise sit in judgment upon 
the substantive terms of collective bargaining agreements.” N_L. RB. v. 
American National Insurance Co., supra, 343 U.S. at 404. On the other 
hand, “performance of the duty to bargain requires more than a willing- 
ness to enter upon a sterile discussion of non-management differences. a 
Id, at 402. Accord: N.L.R.B. v. Texas Coca Cola Bottling Co., 365 F.2d 
321, 322 (C.A. 5, 1966). “The bargaining required by the Act does not 
mean mere talk with the purpose of avoiding agreement, but a good faith 
effort to reach agreement....” N.L.R.B. v. Darlington Veneer Co, 235 
F.2d 85, 88 (C.A. 4, 1956). “Good faith bargaining must be evinced by 
more than superficial efforts to negotiate a wage agreement. Good faith 
Means sincerity, candor, and a willingness to negotiate toward the possibil- 
ity of effecting compromises.” N.L.R.B. v. Generac Corp., 354 F.2d 625, 
628 (CA. 7, 1965). “[SJincerity of effort and intention to arrive’ at and 
consummate an agreement are requirements of statute.” N.L.R.B. p. Na- 
tional Shoes, Inc., 208 F.2d 688, 691 (C.A. 2, 1953). As Judge Brown 
pointed out in N.L.R.B. v. Herman Sausage Co., 275 F.2d 229, 232 (C.A. 
5, 1960): | 
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“(W]hile the employer is assured these valuable rights 
[the right not to yield a position fairly maintained], he 
may not use them as a cloak. In approaching it from 
this vantage, one must recognize as well that bad faith 
is prohibited though done with sophistication and finesse. 
Consequently, to sit at a bargaining table, or to sit al- 
most forever, or to make concessions here and there, 
could be the very means by which to conceal a purpose- 
ful strategy to make bargaining futile or fail. Hence, as 
we have said in more colorful language, it takes more than 
mere ‘surface bargaining,’ or ‘shadow boxing to a draw,’ 
or ‘giving the Union a runaround while purporting to be 
meeting with the Union for purpose of collective bargain- 
ing.’ ” 


In short, parties “need not contract on any specific terms” but “they are 
bound to deal with each other in a serious attempt to resolve differences 
and reach a common ground.” N.L.R.B. v. Insurance Agents’ International 
Union, 361 U.S. 477, 486 (1960), quoted in this Court’s decision herein, 
441 F.2d at 1010. 


As this Court observed in Fruit and Vegetable Packers v. N.L.R.B., 
114 App. D.C. 388, 390, 316 F.2d 389, 391 (1963), the “degree of co- 
operation [which] is to be required under any particular set of circum- 
stances from the parties at the bargaining table, is largely a matter for 
the Board’s expertise.” In the instant case, the Board found that the 
Company did not discharge its obligation to bargain in good faith with 
the Union. This conclusion is wholly consistent with the principles dis- 
cussed above, and is amply supported by the evidence. 


B., The Company Refused to Meet at Reasonable Intervals 
| and Failed to Bargain in Good Faith 


As the Trial Examiner found, the Company’s conduct in the pre- 
election, period “foreshadowed its failure to bargain in good faith” 
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(A. 40). All levels of Company management responded to the Union 
campaign with statements evidencing a strong hostility toward the Union, 
and several went so far as to tell the employees that the Company would 


not deal with the Union even if it succeeded in coming into the plant.” 


Although this conduct occurred more than six months priok to filing 
of the unfair labor practice charges herein, and therefore could not them- 
selves have been alleged as unfair labor practices (see Section 10(b) of the 
Act), it was clearly proper for the Board to consider them as background 
evidence. In short, the Section 10(b) limitation does not apply ito “ear- 
lier events [which] may be utilized to shed light on the true character of 
matters occurring within the limitations period... .” Local Lodge No. 1424, 
TAM vy, N.L.R.B., 362 U.S. 411, 416-417 (1960); N.L.RB. v. Ritchie Mfg. 
Co., 354 F.2d 90, 99-100 (C.A. 8, 1965): NL.R.B. v. Stafford Trucking, 
Inc., 371 F.2d 244, 246-247 (C.A. 7, 1966). See Local 833, UAW v. N.L.R.B., 
112 App. D.C. 107, 114, 300 F.2d 699, 706 (1962), cert. den., 370 US. 911; 
United Packinghouse, Food & Allied Workers vy, N.L.R.B., 135 US. App. 
D.C. 111, 416 F.2d 1126, 1131, n. 8 (1969), cert. denied sub nom., Farm- 
ers Cooperative Compress v. United Packinghouse Workers, 396 U.S. 903. 


| 
The Company’s pre-election conduct in the instant case plainly sheds 
light on its approach to collective bargaining and helps explain its actions 
at the bargaining table. Thus, during the election campaign, the plant 


12 The Trial Examiner credited the testimony of General Counsel’s as to the Com- 
pany’s pre-election conduct. Although the testimony of Company witnesses raised 
credibility conflicts as to most of these incidents, the Examiner, finding the employee 
testimony “quite detailed and mutually corroborative,” and relying upon his observa- 
tion of witness-stand demeanor, resolved these conflicts in favor of the General Coun- 
sel’s witnesses. Credibility determinations, of course, are not disturbed on revi ab- 
sent very special circumstances not present here. Joy Silk Mills v. N.LR.B., '87 App. 
D.C. 360, 369, 185 F.2d 732, 741 (1949), cert. denied, 341 US. 914; NLRB. v. 
Warrensburg Board & Paper Corp., 340 F.2d 920, 922 (CA. 2, 1965). See also, 
NLRB. v. Walton Mfg. Co., 369 US. 404, 408-409 (1962). 
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superintendent told the “whole night shift” that this was not a “union 
job” and that “‘as long as he had something to do with the plant” there 
“never would be a union brought in there” (A. 235). A Company vice- 
president warned employee Wright on another occasion that if the Union 
won the election, “we wouldn’t get a contract because it was a non-union 
job” (A. 291). There was testimony that another vice-president told an 
employee that “one thing was sure”, if the Union came in, “we'll never 
sign a contract.” (A. 272). On yet a further occasion, the foundry fore- 
man told an employee that the Company “would never sign a: contract 
with any union” (A. 223). Another foreman told two employees that the 
Union would “never get a chance to win, because they wouldn’t sign [a] 
contract under any circumstances” (A. 282). Finally, the Company presi- 
dent himself, in an anti-union pre-election campaign speech to the day 
shift employees, concluded his remarks by flatly warning the employees 
that the Company would not “have a union” (A. 252-253). 


The record indicates that the Company’s approach to bargaining in 
the post-election period was merely an extension of this policy of adamant 
opposition to unionization. Thus, although the Company told the Union 
at the first meeting on November 28 that certain of the Union’s proposals 
were acceptable, the Company came to the December 19 meeting with a 
contract proposal which modified some of the provisions tentatively agreed 
upon, and simply ignored or eliminated others. This kind of unresponsive- 
ness itself suggests that the Company was not really interested in seeking 
a common ground for agreement. Moreover, the Company came to the 
bargaining table as infrequently as possible in the early months of nego- 


tiations. At the close of the first negotiating session, when Union 


13 The Company’s contention before this Court (Br. 16, 42) that employee 
Wither’s account of President Russell’s speech was hearsay, overlooks the fact that 
Withers specifically testified that he personally heard Russell tell employees that 
“we wouldn’t have a union” (A. 253). 
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representative Edwards requested another meeting as soon as postible, and 
asked that negotiations be held on successive days, the Company refused 
on the ground that Bowden had a busy schedule and could not meet with 
the Union until three weeks later (A. 423). The Union objected to this 


delay but to no avail. | 


At the conclusion of the December 19 meeting, Union representative 


McCall again pressed for a Company commitment to an early meeting. 
Bowden claimed he had to check his office calendar. Union representa- 
tive McCall gave Bowden the room number of the motel where he was 
staying in Jacksonville and said he would await Bowden’s call. Bowden 
did not return the call. McCall telephoned Bowden’s home that night, 
telephoned his office again the following morning, and tried his office 
again when he got back to Orlando, on each occasion requesting |that 
Bowden be reminded of his promise to let McCall know about his sched- 
ule. These efforts were also unavailing.“ | 
At the conclusion of the next session, on January 6, the Bition once 
again sought a prompt resumption of negotiations. This time Bowden 
said he would not schedule a meeting until the Company’s insurance Tep- 
resentative, Horovitz, could attend, and that he would have to work out 
a date with Horovitz. Again the Union objected, pointing to the fact 
that there was no need to wait for Horovitz who after all would only 
be “talking about one item, anyway” (A. 474-475, 448). Again the 
Union’s efforts were unsuccessful, and a meeting was not held until Janu- 
ary 25. 15 I 


14 McCall finally reached Bowden at his home, and a meeting was scheduled for 
January 6 after Bowden objected to meeting over the holidays. | 
15 Horovitz appeared at the January 25 meeting, explained the Company’ s in- 

surance and pension plan, and left. As noted supra, pp. 45, the Company had 
| (Cont'd) 
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Thus, Company counsel avoided an early resumption of bargaining 
on one occasion by asserting that his schedule was full; on another by 
insisting over the Union’s vigorous objection upon having the Company’s 
insurance man present; and on another by simply not honoring an obliga- 
tion to'contact the Union representative about the scheduling of the next 
session'— conduct which the Company characterized before this Court as 
“utter triviality” (Br. 34) but which the Board could surely view otherwise. 
Although the Company ascribed (Br. 33-34) the 21-day lapse between the 
first and second session to the Union’s “outstanding request for [wage] in- 
formation” and the “need to propose a complete new contract proposal 
which would be responsive to the Union’s proposal as explained at the 
[first session]”, the fact is that the Union had submitted its contract 
proposal to the Company long before the first session; that the Com- 
pany’s counterproposal was completely unresponsive to the union pro- 
posal ‘‘as explained” at the first session; and that the reasons belatedly 
advanced for the delay in scheduling the second meeting were not the 
reasons proffered by Company counsel when pressed by the Union for 
an early resumption of meetings.'6 


15 (cont’d) notified its employees on August 3, 1966, that it had worked out an 
increase in medical and life insurance coverage with its insurance carrier. According 
to this ‘notice, however, the Company had to “place this new medical program on 
the shelf” because of the Union’s representation claim. Although the Company in- 
sisted that negotiations be postponed until Horovitz could be present to explain the 
insurance and pension plan, it does not appear that Horovitz (or any other Company 
representative) mentioned the improvements previously worked out with the insurance 
company. In fact, as the Examiner found, the Company never offered the Union in- 
surance benefits equal to those cited in the August 3rd notice to the employees (A. 
41; 105, 457, 385-387). 


16 According to the uncontradicted testimony of Union representative Edwards, 
Company counsel asserted that he had a “busy schedule” and that the “earliest date 
he could meet with us would be December the 19th” (A. 423). 
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This refusal to schedule reasonably frequent meetings, in the crucial 
early months of bargaining, clearly evidenced an intention to avoid mean- 
ingful negotiations. In any event, as the Examiner indicated (A. 40-41), 
even where the dilatory conduct of an employer’s attorney is not a bar- 
gaining tactic but an unintended consequence of his firm’s heavy work- 
load, a violation of Section 8(a)(5) is found. See Section 8(d) of the 
Act. A delay in collective bargaining “entails more than mere postpone- 
ment of an ordinary business transaction, for the passage of time itself, 
while employees grow disaffected and impatient at their designated bar- 
gaining agent’s failure to report progress, weakens the unity and economic 
power of the group, and impairs the Union’s ability to secure a benefi- 
cial contract. The Act ... does not permit an employer to secure, even 
unintentionally, a dominant position at the bargaining table by means of 
unreasonable delay.” “M” System, Inc., 129 NLRB $27, 548-549 (1960); 
Burgie Vinegar Co., 71 NLRB 829, 830 (1946). As the Court held in 
N.L.R.B. v. Exchange Parts Co., 339 F.2d 829, 832-833 (C.A. 5, 1965), 
the duty to meet and confer with reasonable frequency is an affirmative 
obligation which exists apart from any deliberate effort on the part of 
the employer to undermine bargaining: 


It is understandable that in a busy law practice some 
difficulty arises in giving as prompt consideration to 

the requests of a representative of the opposing side 

as would entirely satisfy the latter. Nevertheless, we 
conclude that the inherent difficulty arising when a | 
lawyer in full practice represents the employer in bar- 
gaining sessions, does not exempt the employer from | 
the normal requirements that nothing be done for the 
purpose of stifling an opportunity for discussion. There 
remains on the employer the positive legal duty to meet 
and confer with the Union at reasonable times and in- 
tervals. 
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Accord: N.L.R.B. v. Southland Cork Co., 342.F.2d 702, 704-705 (C.A. 
4, 1965). 


As the Board found (Supp. App. A-3, A. 58), the Company also 
evidenced bad faith by refusing to furnish the Union with relevant infor- 
mation which the Union requested. The Company first ignored and then 
refused the Union’s request for a schedule of wage rates paid to striker 
replacements; and a request for an area wage survey, which the Company 
had itself relied upon in formulating a wage offer for four job classifica- 
tions, was not honored until two and one-half months later. While this 
conduct itself was found to constitute a violation of Section 8(a)(5), such 
action ‘also sheds light on the Company’s overall approach to bargaining. 
Cf. Local 833, UAW v. N.L.R.B., supra, 112 App. D.C. at 114, 300 F.2d 
at 706. Although the Company contended (Br. 47) that there was no “ur- 
gency” in supplying the area wage survey information because the Union 
did not request such information until four months after the Company 
made its wage proposal, the Union’s letter of May 31, 1967, indicates 
that the wage issue had been brought to a head by reports reaching the 
Union that striker replacements were then receiving premium rates (A. 
139). It was hardly surprising, therefore, that the Union should, on the 
occasion of its requesting a schedule of current wage rates, also request 
substantiation of the Company’s wage position at the bargaining table; 
and the record indicates that the Company could readily have complied 
since the requested wage survey information was in the hands of Com- 
pany counsel as early as mid-June. The Company has not explained why 
this data was not transmitted to the Union until two months later, after 
the Union had twice more requested it. 


The Company took the same negative approach to the Union’s re- 


' quest for wage schedules in effect during the strike. No action was taken 


at all for some two months after the initial request. Then, in letters dated 
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July 31 and August 15, the Company took the position that the Union 
would have to take the Company’s word for it that there was no instance 
of a striker replacement receiving premium pay; and before this Court the 
Company asserted (Br. 49) that the “primary reason” why it refused to 
furnish this information was that “no striker replacement was receiving a 
rate of pay in excess of what the striker was receiving before the strike 

* * *”_ This reasoning, of course, assumes the premise which the Union 
sought to examine for itself, for its request was not for a Company state- 
ment on replacement pay but for the data upon which an independent 
comparison could be made. Indeed, such arguments amount to obvious 
rationalizations for conduct which further evidences a lack of good faith 
at the bargaining table. | 


The Company’s dilatoriness in the scheduling of meetings and its re- 
fusal to supply relevant information upon request were coupled with a 
bargaining stance which in substantial part called for the surrender of the 
employees’ bargaining rights for the term of the contract. Thus, Article 
II A of its proposed contract, titled “Management Rights,” vested in the 
Company, “not subject to arbitration”, the right to establish, abolish or 
change jobs; to change materials, products, processes, and equipment; to 
subcontract or discontinue operations; and, “subject to the provisions of 
this agreement,” the right to schedule and assign work, to recall laid-off 
employees, and to demote, suspend, discipline, or discharge employees. 
Article II B further reserved to the Company, without recourse to arbi- 
tration, “any and all management rights, prerogatives and privileges” not 
“specifically limited” by the contract. Article VII E, Grievances, excluded 
from the grievance procedure “Company prerogatives and reserved rights 
of management.” Article VIII, Arbitration, similarly excluded reserved 
management rights from arbitration. The Company coupled these pro- 
visions with a stringent no-strike clause and throughout negotiations insisted 
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upon’ the voluntary arbitration of grievances. Supra, p. 8. Finally, under 
Article XII, Contract Constitutes Entire Agreement of Parties, the contract 
settled ‘all matters of collective bargaining for and during its term” and 
the parties waived their right to bargain on matters not covered by the 
contract “even though such subjects or matters may not have been within 
the knowledge or contemplation of either or both parties at the time they 
negotiated or signed this Agreement.” (A. 98-108). 


In the absence of a contract, of course, the employees would have 
retained the right to bargain collectively or grieve through the Union over 
such vitally important matters as employee discipline and discharge, assign- 
ing of work, job content, recall of laid-off employees, and subcontracting 
of unit work; and the employees would have been able to strike to secure 
a satisfactory settlement of disputes arising over these terms and conditions 
of employment. The Company’s proposed management prerogatives clause 
would not only have removed these and many other matters from the arena 


of bargaining but would have conferred unbridled discretion on the Company ; 


to take any action it wished without subjecting such action to review un- 
der grievance or arbitration procedures, while at the same denying to em- 
ployees the right to strike in the event such discretion should be abused. 
Indeed, the Company’s bargaining position if accepted by the Union would 
have left the employees completely defenseless against a wide range of 
personnel action no matter how grossly unfair or destructive of vital legiti- 
mate employee interests. As the Board properly found, this Company 
insistence ‘‘on contract proposals which would have drastically curtailed 
the Union’s representation rights” further evidenced the fact that the 
Company was not seeking agreement at the bargaining table. 


Finally, the record shows that Superintendent Peacock told several 
employees, only moments after the strike began in protest over the Com- 
pany’s bargaining tactics, that the “guys who remain in the plant after the 


31 


other guys walked out, would receive a ten-cént raise on the hour” 7 

(A. 371). The Act, of course, prohibits an employer from promising benefits 
to employees in order to discourage them from engaging in protected activity, 
and the superintendent’s remarks plainly constituted unlawful interference 
with the employee’s right to strike. Joy Silk Mills v..N.L.R.B., 87 App. 
D.C. 360, 185 F.2d 732, 739 (1950), cert. denied, 341 U.S. 914. |N.L.R.B. 

v. Fotochrome, Inc., 343 F.2d 631, 634 (C.A. 2, 1965), cert. denied, 382 
U.S. 833. Moreover, such a blatantly unlawful attempt to undermine the 
Union’s authority provided further indication that the Company was not 
interested in a settlement of differences at the bargaining table. | By of- 
fering a wage increase to employees who abandoned the Union at this 
critical juncture — an increase which was even in excess of what) the Com- 
pany was offering the Union at the bargaining table — the Company only 
confirmed the fact that its policy was one of avoiding real bargaining on 
wages and other issues. | 


The foregoing facts amply support the Board’s finding that the Com- 
pany did not “deal with [the Company] in a serious attempt to resolve 
differences and reach a common ground....” NL.RB. v. Insurance 
Agents’ International Union, supra, 361 U.S. at 486. Furthermore, this 
Court has already reviewed the record in this case and found that “[t] here 


is evidence in the record from which to conclude that the Employer was 
not acting in good faith. . . . the record reflects no glory on this Em- 

ployer; we are in no way tempted to commend the Company for its part in 
this proceeding.” 441 F.2d at 1007, 1008. The evidence which the Court 
cited as supporting the Board’s finding of bad faith is the same evidence 


17 tt was Peacock who earlier had warned the entire night shift that a union would 
“never” be “brought in” so long as he had “something to do with the Plant” — re- 
marks which the Company urged this Court to disregard as mere campaign oratory 
(Br. 39). 
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which the Board cited as the basis for reaffirming its finding of bad faith in 
the remand proceeding. Thus, as the Court observed (441 F.2d at 1007-1008): 


It was apparent, for example, that the Employer from 
the beginning had not wanted a union and had done 
its best to persuade the employees to vote against 
union representation. Even after the Union was cer- 
tified as the collective bargaining agent, a residue of this 
antipathy remained; the Board agreed with the Exam- 
iner that there was evidence of this hostility toward 
the Union in the harshness of the contract terms the 
Employer proposed. Further support for the bad faith 
thesis was gained from the Employer’s long delay in 
supplying data on which certain wage offers purport- 
edly were based, and from a refusal to provide certain 
other information in the form requested by the Union. 
There was also evidence of an informal (and highly in- 
appropriate) offer, on the eve of the strike, of a ten 
cent per hour raise for those workers who stayed on 
the job. Finally, there was at least some evidence from 
which to infer, as the Board did, that the Employer 
dragged its feet when urged by the Board to schedule 
frequent negotiating sessions. 


It is apparent, therefore, that the Court has already substantially resolved 
the basic question of fact in this case, namely, whether there is sufficient 
evidentiary support for the Board’s finding of bad faith. 


Although the Company states in its Answer that enforcement should 
be denied on the ground that the Board “did not properly consider the 
guidelines set forth in the Court’s Remand Order and Opinion,” the 
Board’s Supplemental Decision plainly demonstrated that the Board care- 
fully followed the Court’s instructions. The Board recognized that an 
employer is not normally required to make any concessions at the bar- 


gaining table and emphasized that its finding of bad faith was not pre- 


dicated upon any such misconception of the Company’s obligations under 
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the Act. The Board also acknowledged that the Trial Examiner ¢ 
directly characterizing the Company’s 8-cent wage proposal as not ““mean- 
ingful.” The Board indicated in plain language that its finding| of bad 
faith was based, not upon its disapproval of the substantive content of 
any Company proposal, but rather upon specified evidence which in its 
view demonstrated that the Company did not approach the bargaining 


table with candor and a sincere desire to reach agreement. 


| 
In drawing an inference as to the Company’s state of mind the Board 
was not, of course, required to ignore the nature of the Company’s pro- 
posals at the bargaining table. As this Court observed in its original de- 
cision herein (441 F.2d at 1010): | 


We agree, as the Examiner found, that “good faith or | 
its lack is a question of fact as to state of mind, and | 
positions taken at the bargaining table, considered in 
the context of the whole case, are manifestations of the 
state of mind with which negotiations are conducted.” | 
(App. 42) Thus it would be legitimate for the Board | 
to infer some degree of bad faith from the Company’s| 
insistence on a particularly disadvantageous proposal. 


The Board properly found some evidence of bad faith in the Company’s 
proposed management rights clause when viewed in the context of its 
overall bargaining position. These proposals called for a sweeping Telin- 
quishment by the Union of the employees’ right to representation —a 
fact found by the Trial Examiner and the Board in its original Decision 
and not seriously disputed by the Company. The Board’s finding that 
the Company’s insistence upon these proposals constituted some evidence 
of bad faith is based upon the demonstrable fact that these proposals 
were highly disadvantageous to the employees; it is not based upon any 
value-judgment as to the fairness or legal’ sufficiency of these proposals. 


The Board did not hold, nor could it have, that the Company may not 
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lawfully insist upon such proposals; rather, the Board held in effect that 
these proposals were but part of a “purposeful strategy to make bargain- 
ing futile or fail” (N.L.R.B. v. Herman Sausage Co., supra, 275 F.2d at 
231-232, A. 44). It was the Company’s approach to bargaining and not 
its proposals which the Board found wanting. 


C.'| The Company’s withholding of wage and related infor- 
mation was itself an unfair labor practice. 


“There can be no question,” the Supreme Court has observed, “of 


the general obligation of an employer to provide information that is 


needed! by the bargaining representative [of his employees] for the proper 
performance of its duties.” N.L.R.B. v. Acme Industrial Co., 385 U.S. 

432, 432-436 (1967). Deriving as it does from a union’s responsibilities 
as exclusive representative of all unit employees, the employer’s duty of 
disclosure is commensurate with those responsibilities. Accordingly, the 
employer has a duty to supply such information not only in connection 
with the processing of grievances, but also during the course of contract 
negotiations. N.L.R.B. v. Acme Industrial Co., supra, 385 U.S. at 436; 

Waycross Sportswear, Inc. v. N.L.R.B., 403 F.2d 832 (C.A. 5, 1968). 


It' has been “repeatedly held,” for example, “that employee repre- 
sentatives are entitled to wage information and related data in order to 
effectively negotiate over the rate of compensation.” N.L.R.B. v. Fron- 
tier Homes Corporation, 371 F.2d 974, 978 (C.A. 8, 1967). Accord: 
Timken Roller Bearing Company v. N.L.R.B., 325 F.2d 746, 750 (C.A. 
6, 1963), cert. den., 376 U.S. 971; N.L.R.B. v. Fitzgerald Mills Corpo- 
ration, 313 F.2d 260, 265 (C.A. 2, 1963), cert. den., 375 U.S. 834; Curtiss- 
Wright Corporation v. N.L.R.B., 347 F.2d 61, 68 (C.A. 3, 1965). Indeed, 
“because of the need to facilitate effective collective bargaining, a refusal 
to furnish [such] data is an unfair labor practice notwithstanding the good 
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faith of an employer in rejecting the request.” Curtiss-Wright Corp! v. 
N.L.R.B., supra, 347 F.2d at 68. Accord: N.L.R.B. v. Celotex Corp., 
364 F.2d 552, 554 (CA. 5, 1966), cert. den., 385 U.S. 987. 


In light of these principles, the Company’s failure to comply promptly 
with the Union’s request for the area wage survey information upon which 
the Company assertedly based its bargaining position in part, was a clear 
violation of Section 8(a)(5) of the Act. The Union had requested this 
information in writing on May 31, 1967. It was available to the Com- 
pany no later than June 12, but not supplied until August 15, despite 
follow-up requests by the Union on July 27 and August 6. The Board 
could properly find, as a matter of law, that “the 2 months delay in 
transmitting such information was unreasonable. .. .” (A. 58). | Cf. 
N.L.R.B. v. May Aluminum, Inc., 398 F.2d 47, 51 (C.A. 5, 1968) (two- 
month delay); General Electric Co. v. N.L.R.B., 414 F.2d 918, 924-925 
(C.A. 4, 1969), cert. denied, 396 U.S. 1005 (refusal to supply area wage 
survey data). | 


Similarly unlawful was the Company’s flat refusal to comply with 
the Union’s request for the wage rates, job classifications and names of 
employees working during the strike period.1® The Union was dlearly 
entitled to this information. N.L.R.B. v. F. W. Woolworth Co., 352 US. 
936 (1956), reversing per curiam, 235 F.2d 319 (C.A.9, 1956); International 
Woodworkers of America, Local Unions 6-7 and 6-122 v. N.L.R.B., 105 
App. D.C. 37, 263 F.2d 483, 484-485 (1959), enforcing Pine Industrial 
Relations Committee, Inc., 118 NLRB 1055, 1056-1059 (9ST): NLRB. 


18 Ip reversing the Trial Examiner’s finding that the Company had given a suffi- 
cient explanation for its refusal to supply this wage information, the Board simply 
reached a different conclusion on established facts. This was, of course, the Board’s 
Prerogative. Oil, Chemical and Atomic Workers International Union, Local 3-89 v. 
N.L.R.B., 132 App. D.C. 43, 405 F.2d 1111, 1116 (1968), cert. den., 393 US. 914. 
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v. May Aluminum, Inc., supra, 398 F.2d at 51. Although the Company 
refused to supply it for the asserted reason that striker replacements had 
been subjected to “violence and intimidation,” the facts are that the Com- 
pany not only failed to supply the Union upon request with the names 
of employees who allegedly engaged in harassment (A. 145, 74) and failed 
to put on evidence of employee harassment as a defense to this allega- 
tion in the complaint;!9 it failed even to put its own officials on the 
stand to testify that the Company had received reports of striker miscon- 
duct and feared that compliance with the Union’s request would jeopar- 
dize the safety of non-strikers. The Board reasonably concluded that 
“mere assertions of the Company’s position [do] not constitute affirma- 
tive proof of harassment” and that absent “positive evidence of employee 
harassment” the Union did not lose its right to such plainly relevant in- 
formation.” 


D. The unilateral wage increase on October 2 
was also unlawful 


The last bargaining session was held on August 5, after the conclusion 
of the strike. No agreement was reached at that meeting. About a month 


19 at one point the Company sought to introduce evidence of strike misconduct 
to show that certain strikers were not entitled to reinstatement. See Local 833, UAW 
y. N.L.R.B., supra, 112 App. D.C. at 115; 300 F.2d at 702. Company counsel agreed 
with the Trial Examiner’s ruling, however, that such issues be left to the compliance 
stage of this proceeding. This colloquy plainly does not show, as the Company’s 
brief to this Court suggested (Br. 49-50), that the Company was not permitted to 
defend its refusal to supply wage information by adducing evidence of striker harass- 
ment. (The pertinent portion of the record, not printed in the Appendix, is repro- 
duced infra, pp. A.4-A.5). 


20 In his testimony, Union representative Edwards briefly alluded to picket line mis- 
conduct of an unspecified nature (A. 500). This does not, we submit, constitute af- 
firmative proof warranting the Company’s blanket refusal to supply this wage infor- 
mation. 
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later, the Company removed from its bulletin board a notice stating that 
it would be “unlawful” to give wage increases. On October 2, assertedly 
because of a “competitive disadvantage in the local labor market,” but 
without consulting or notifying the Union, the Company put into ef- 

fect the wage increases it had Proposed at the bargaining table, supra, p. 16. 


As the Supreme Court has held, “Unilateral action by an employer 
without prior discussion with the union does amount to a refusal to ne- 
gotiate about the affected conditions of employment under negotiation, 
and must of necessity obstruct bargaining, contrary to the congressional 
policy. It will often disclose an unwillingness to agree with the union. 
It will rarely be justified by any reason of substance.” NLRB. v, Katz, 
369 U.S. 736, 747 ( 1962). Before the Board, the Company sought to 
justify its unilateral action on the ground that the parties had bargained 
to an “impasse.” As we have shown, however, the Company’s negoti- 
ations with the Union had been carried on in bad faith, and “it is mani- 
fest that there can be no legally cognizable impasse, ie., a deadlock in 
negotiations which justifies unilateral action, if a cause of the deadlock 
is the failure of one of the parties to bargain in good faith.” Industrial 
Union of Marine and Shipbuilding Workers of America, AFL-CIO v. 
NL.R.B., 320 F.2d 615, 621 (C.A. 3, 1963), cert. denied, 375 US. 984. 


In light of the Company’s overall bad-faith approach to bargaining, 
and particularly its failure to supply the Union with wage information 
necessary to evaluate the Company’s position, the Board Properly found 
(A. 45) that the Company’s unilateral wage increase on October 2 was 
also an unfair labor practice; indeed, such action was further calculated 
to undermine the Union’s position as bargaining agent, in violation of 
Section 8(a)(5) and (1) of the Act. Cf. Industrial Union, supra, 320 
F.2d at 617, 620-622. 
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I SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD SUP- 
PORTS THE BOARD’S FINDINGS THAT THE COMPANY VIO- 
LATED SECTION 8(a)(3) AND (1) OF THE ACT BY DIS- 
CHARGING AND REFUSING TO REINSTATE UNFAIR LA- 
BOR PRACTICE STRIKERS UPON THEIR UNCONDITIONAL 
OFFER TO RETURN TO WORK. 


At the end of February 1967, the Union filed Section 8(a)(5) charges 
with the Board and the employees went out on strike to protest the Com- 
pany’s failure to bargain in good faith (A. 492-493, 127).7! It is well 
settled, of course, that a walkout in protest over employer violations of 
the Act is an unfair labor practice strike and that, on its termination, the 
strikers are entitled to full reinstatement regardless of whether replace- 
ments have been hired to take their jobs. Mastro Plastics Corp. v. N.L.R.B., 
350 U:S. 270, 278 (1956); United Steelworkers of America, AFL-CIO, 
Local 5571 v. N.L.R.B., 130 App. D.C. 369, 401 F.2d 434, 438 (1968), 
cert. den., 395 U.S. 946; Kohler Co. v. N.L.R.B., 120 U.S. App. D.C., 
259, 345 F.2d 748, 749 (1965), cert. denied, 382 U.S. 836; Shattuck 
Denn Mining Corp. v. N.L.R.B., 362 F.2d 466, 471 (C.A. 9, 1966); 
N.L.R.B. v. Sea-Land Service, Inc., 356 F.2d 955, 966 (C.A. 1, 1966), 
cert. denied, 385 U.S. 900. 


The record shows that some two weeks after the strike began, the 
Company sent letters to approximately 160 striking employees advising 
them that they had been permanently replaced and were terminated. This 
purported discharge of unfair labor practice strikers who had been re- 
placed was itself violative of Section 8(a)(3) and (1) of the Act. N.L.R.B. 
v. Farrell Co., Inc., 360 F.2d 205, 208 (C.A. 2, 1966). Accord: Mastro 


21 Union representative Edwards testified without contradiction that when the em- 
ployees voted down the Company’s proposed contract in late February, they also re- 
solved to strike “on the ground that the Company had not bargained in good faith” 
(A. 492-493). 
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Plastics Corp. v. N.L.R.B., supra, 350 U.S. at 278 (1956); N.L.RB. v, Com- 
fort, Inc., 365 F.2d 867, 874 (C.A. 8, 1966). The Company also told 
strikers who individually applied for reinstatement that they would have 

to apply for work as new employees. Finally, when the Union uncondi- 


tionally applied for reinstatement on behalf of all striking employees on 
July 9, 1967, the Company, although offering employment in some cases, 
refused to reinstate any striking employee to his former position, insisting 
that each striker apply as a new employee. As unfair labor practice 
strikers, these employees were entitled to prompt and full reinstatement 
to their former positions; and the Company’s refusal to do this violated 
Section 8(a)(3) and (1) of the Act. Mastro Plastics Corp. v. N.L. RB, Su- 
pra, 350 U.S. at 278; and cases cited supra, p. 38. 


Ill. THE BOARD’S ORDER IS PROPER | 


The Union asserts that the Board should have awarded backpay to 
most of the strikers for the period beginning March 16 and 17, 1967, 
when the Company notified these strikers that they had been replaced 
and were therefore terminated. This Court has recognized, however, that 
“the Board’s power to fashion remedies places a premium upon agency 
expertise and experience, and the broad discretion involved is for the 
agency and not the court to exercise.” United Steelworkers of America, 
AFL-CIO, Local 5571 v. N.L.R.B., supra, 130 App. D.C. 369, 401 F.2d 
at 438; Amalgamated Clothing Workers of America v, N.L.R.B., 125 App. 
D.C. 275, 281, 371 F.2d 740, 746 (1966). See also Office & Professional 
Employees Intl. Union v. N.L.R.B., 136 App. D.C. 12, 419 F.2d 314, 321- 
322 (1969); United Hatters v. N.L.R.B., 126 App. D.C. 149, 151-152, » 375 
F.2d 325, 327-328 (1967). Consequently, “‘It is for the Board, not the 
Courts, to determine how the effect of prior unfair labor practices may 
be expunged.” International Assn. of Machinists v. N.L.R.B., 311 US. 


40 


72, 82 (1940); Fibreboard Paper Products Corp. v. N.L.R.B., 379 U.S. 
203, 216 (1964). Accord: Consolo v. Federal Maritime Commission, 
383 U.S. 607, 621 (1966). 


The Board has long held that unfair labor practice strikers are enti- 
tled to backpay only from the date they request reinstatement. Union 
demands for backpay at some point in time antecedent to that event has 
been consistently refused by the Board, and such refusal has been ap- 
proved by this Court. See United Steelworkers of America, AFL-CIO, 
Local 5571 v. N.L.R.B., supra, 130 App. D.C. 369, 401 F.2d at 438 (or- 
der sought by union requiring backpay to run from date unfair labor prac- 
tice strikerswere replaced by employer); Louisville Typographical Union 
No. 10, ITU v. N.L.R.B., 67 LRRM 2462 (C.A. D.C.), decided per curiam, 
December 22, 1967 (order sought requiring backpay to run from incep- 
tion of unfair labor practice strike); Food Store Employees Union, Local 
347 v. N.L.R.B., 134 App. D.C. 133, 413 F.2d 407 (1969) (same). More- 
over, the Board’s position that strikers — including unfair labor practice 
strikers — who are discharged during the course of the strike must abandon 
the strike before they are entitled to backpay, has specifically been approved 
by the courts. Golay & Co., Inc. v. N.L.R.B., 371 F.2d 259, 263 (C.A. 7, 

: 1966), cert. denied, 387 U.S. 944; N.L.R.B. v. Globe Wireless Co., 193 F.2d 
748, 752 (C.A. 9, 1951); N.L.R.B. v. Leach, 234 F.2d 400, 401 (C.A. 3, 
1956); Cf. N.L.R.B. v. Comfort, Inc., 365 F.2d 867, 877-878 (C.A. 8, 

1966). 


22 «To award backpay to such strikers [who had not applied for reinstatement] , 
no matter how flagrant an employer’s unfair labor practices might be, would, in our 
opinion, not only encourage, but also place a premium upon resort by employees to 
industrial strife and the interruption of commerce in order to obtain redress of wrongs, 
rather than promote recourse to the orderly administrative process established by the 
Act.” Volney Felt Mills, Inc., 70 NLRB 908, 910 (1946). 
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See also, Sea-Way Distributing, Inc., 143 NLRB 460 (1963); M. Ré R. 
Trucking Co., 178 NLRB No. 35, slip. decision 20, n. 35, (1969) (three 

copies of this decision have been lodged with the Court); Baldwin County 
Electric Membership Corp., 145 NLRB 1316, 1319 (1964). | 


The Union contends that the strikers here were necessarily Goer 
aged from applying for reinstatement when they were told by their em- 
ployer that they had been discharged. This contention is without imerit. 
These employees had authorized the Union to call the strike, and had 
elected to withhold their services in support of it. Having assumed the 
status of strikers under the Union’s leadership, and having remained on 
strike throughout the pre-discharge period, strikers who did not return to 
work in the post-discharge period presumably failed to do so because of 
their continued Support of the strike. Since loss of wages ane this 
period was the result of their own withholding of services, and was not 
the product of the unlawful discharges themsleves, these employees lare 
no more entitled to backpay for the period they remained on strike than 
are strikers generally. 


For these reasons, the Board’s policy of awarding backpay only upon 
an affirmative showing that a discharged striker has prematurely abandoned 
the strike, is a reasonable exercise of the Board’s “discretion under Section 
10(c) to order reinstatement with or without backpay ‘as will effectuate the 
policies’ of the Act under the circumstances of a particular case” (Golay, 
supra, 371 F.2d at 263). The individual employee may, of course, aban- 
don the strike at any time Prior to its termination, and if the employee 
is an unfair labor practice striker, or an economic striker who has | mot 
been replaced, he is entitled to backpay if the employer does not promptly 
reinstate him. Several employees individually abandoned the strike i in the 
instant case, and the Board’s order awards backpay to these employees 
from the date of the employer’s refusal to reinstate them. As to ‘the 
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remaining strikers, however, the Board properly tolled backpay until the 
Union itself abandoned the strike and requested reinstatement on their be- 
half. Golay, supra, 371 F.2d 263. 


In short, it “cannot [be said] that the traditional relief provided 
here will be so ineffective to enforce the policies of the Act as to be in- 
sufficient as a matter of law.” United Steelworkers of America, AFL-CIO, . 
Local 5571 v. N.L.R.B., supra, 130 App. D.C. 369, 401 F.2d at 438. 


CONCLUSION 


For the foregoing reasons, we respectfully submit that a decree should 
issue denying the Union’s petition or review in No. 22,872, and granting 
enforcement of the Board’s order? in No. 23,010. 


EUGENE G. GOSLEE, 
Acting General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


WILLIAM WACHTER, 
CORINNA LOTHAR METCALF, 
Attorneys, 


July 1971. National Labor Relations Board. 


3 Although the Company asserted before the Board that a broad cease and desist or- 
der, restraining the Company from “in any other manner” violating its employees’ Sec- 
tion 7 rights, is unwarranted in this case, such an order is appropriate where, as here, 
the employer’s conduct evinces a predisposition to violate employee rights on a broad 
front. See N.L.R.B. v. Southern Transport, Inc., 343 F.2d 558, 560-561 (C.A. 8, 1965); 
N.L.R.B. v. Continental Oil Co., 179 F.2d 552, 555-556 (C.A. 10, 1950). Where such 
an unlawful purpose is shown, “* * * it is not necessary that all of the untravelled roads 
to that end be left open and that only the worn one be closed.” Electrical Workers v. 
NLRB, 341 US. 694, 706 (1951). 
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SUPPLEMENTAL APPENDIX 


190 NLRB No. 109 D—4905) 
Jacksonville, Fla. 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FLORIDA MACHINE & FOUNDRY Cases 12—CA-3831 
COMPANY AND FLECO CORPORATION 12—CA~3915(1—3) 
| 


and 


UNITED STEELWORKERS OF AMERICA, 
AFL-CIO 


SUPPLEMENTAL DECISION AND ORDER 


On March 13, 1969, the National Labor Relations Board issued its Deci- 
sion and Order in this proceeding! in which it found that the Respondent 
violated Section 8(aX(5) of the Act by failing to bargain in good faith during 
negotiations with the certified Union.? The Board also found that! the Com- 
pany violated Section 8(aX(3) by discharging and Tefusing to reinstate unfair 
labor practice strikers upon their unconditional offer to return to work. 
Finally, the Board found that the Company promised wage mnCreaaee to non- 
strikers in return for their nonsupport of the strike, in violation of Section 
8(a\(1). 

Thereafter, a petition for review and application for enforcement of an 
order of the National Labor Relations Board was filed with the United States 
Circuit Court of Appeals for the District of Columbia. A majority of the 
court remanded the case? for reconsideration of the Board’s finding that the 


1 174 NLRB No. 170. 
2 United Steelworkers of America, AFL-CIO. 


3 United Steelworkers of America, AFL-CIO v. N. L.RB.; NLRB. v. Florida Machine 
& Foundry Company and Fleco Corporation, F.2d (December 4, 1970). 
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Company bargained in bad faith. In remanding, the court Stated, inter alia, 
that “When the Board bases a finding of bad faith on the fact that the Em- 
ployer has not made a certain concession to the Union, then the Board is 
adding to the obligations of good faith bargaining a requirement that certain 
concessions be made.” The court also found improper the Examiner’s statement 
that the Company made no “meaningful” concessions on any major issue, 
since the Company had made an 8-cent wage offer and there was no evidence 
that its wage levels were below Jacksonville area standards. 

The court concluded that these “errors may well have infected the pro- 
cess by which the Board found the Employer guilty of unfair labor practices 
and of a failure to bargain in good faith; in faimess to the Employer, how- 
ever reprehensible its behavior, we must remand the proceedings to the Board 


for reconsideration.” 
Pursuant to the provisions of Section 3(b) of the National Labor Rela- 


tions Act, as amended, the National Labor Relations Board has delegated its 
powers in connection with this case to a three-member panel. 

The Board has reexamined the entire record, including the court’s opin- 
ion, and hereby reaffirms its Decision and Order for the reasons indicated 
hereafter. 

We have reviewed those portions of the Trial Examiner’s Decision cited 
by the court which the court concluded led to an inference that the Com- 
pany must affirmatively make concessions during bargaining, as well as the 
Trial Examiner’s statement that the Company made no “meaningful” conces- 
sions on jany major issue despite the Company’s 8-cent wage offer. As to the 
first point, as the court has properly pointed out, an employer is normally 


not required to make any concessions in bargaining and to the extent the 


4 The court postponed consideration of the other issues in the case “until the Board 
has reconsidered the questions raised by this Opinion.” 
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language used by the Trial Examiner may so imply, we do not rely on it. 
Nor do we adopt the Trial Examiner’s incorrect characterization of the 8-cent 
wage offer as not meaningful since, standing alone, it may well be construed 
as a reasonable offer. | 
Our review of the entire record, including the disavowal of certain lan- 
guage noted previously, does not, however, persuade us that a different con- 
clusion is warranted here and we still conclude that the Employer Ihas failed 
to bargain in good faith based upon the following: (1) As background, the 
company statements prior to the representation election to the effect that the 
Company did not want the Union and would not sign a contract if the Union 
won the election; (2) the Company’s failure to cooperate with the Union in 
scheduling bargaining sessions; (3) the Company’s failure to supply the Union 
with wage data within a reasonable time after its request therefor; (4) the 
promises of wage increases to employees who did not support the strike; and 
(5S) the Company’s insistence on contract proposals which would have drasti- 
cally curtailed the Union’s representation rights. These proposals included a 
management rights provision which would have vested in management broad 
authority to take action affecting working conditions without consulting the 
Union and without subjecting such action to review in a grievance arbitration 
proceeding. Our inference of bad faith was and is based on the totality of the 
Employer’s position, and not his position on any single contract provision. 
Accordingly, we reaffirm the findings, conclusions, and remedy provided 
in our original Decision and Order. | 
Dated, Washington, D.C. 


John H. Fanning, Member 


Gerald A. Brown, Member 


Howard Jenkins, Jr., Member 
| 
NATIONAL LABOR RELATIONS \BOARD 
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EXCERPTS FROM TRANSCRIPT IN CASE 
12-CA-3831, 3915 inadvertently omitted from printed Appendix 


[111] Q. (By Mr. Bowden) Were you arrested in connection with 


your activities during the strike. 
MR. MATTSON: I object. 
TRIAL EXAMINER: Your basis for the objection? 
MR. MATTSON: If the Court will permit, both that the question itself 


as to an arrest is irrelevant; and secondly, I do not think it is pertinent to 


any issue that has been presented at this time. 

MR. BOWDEN: Your Honor, I will make this observation on the record 
- and, I have no desire to litigate this [112] question here, but I want the 
record to show that it is the Company’s position with reference to this man 
that he was engaged in violence while on strike, and is not eligible for rein- 
statement. 

Now, whether that is a compliance question or whether that is to be liti- 
gated here, it does not make any difference to me, but I just want it on the 
record. 

MR. MATTSON: Objection - and move that the statement be stricken 
from the record. 

TRIAL EXAMINER: The statement may stand on the record for what- 
ever value it may have. 

MR. MATTSON: I understand from — 

TRIAL EXAMINER: Are you making that statement to attack the 
witness’ credibility? 

MR. BOWDEN: No, I am - there is a certain amount of credibility, 
surely. 

TRIAL EXAMINER: If there is a question of misconduct, it would go 


to the issue of reinstatement, I do not think that is before us at the present 


time. 

MR. BOWDEN: Well— 

TRIAL EXAMINER: It is your position that this man never did apply 
for reinstatement - he never made a personal application. He was never sent 
a job offer, was he? 

MR. BOWDEN: No, he was not. 

TRIAL EXAMINER: So, the statement you have made goes to [113] 
matters that would be proper if there should be supplementary Proceodings 

I am going to grant the General Counsel’s motion— 

MR. BOWDEN: I would just as soon not litigate that weston here, 
Your Honor— 

TRIAL EXAMINER: Well, it is on the record that you have made the 
statement— | 

MR. BOWDEN: Well, I want to be sure that we were not being fore- 


closed from raising this question. : 
TRIAL EXAMINER: It is on the record. | 
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No. 22,872 

| 


UNITED STEELWORKERS OF AMERICA, AFL-CIO, 


| 

Petitioner, | 

v. | 
| 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. | 


No. 23,010 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
v. 
FLORIDA MACHINE & FOUNDRY COMPANY 


AND FLECO CORPORATION, 
Respondent. 


On Petition for Review and Application for Enforcement 
of an Order of The National Labor Relations Board 


BRIEF FOR 
THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF QUESTIONS PRESENTED 
Case No. 23,010 | 


1. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section 8(a)(5) and (1) of the 
Act by failing to bargain in good faith with the Union on and after 
November 28, 1966. | 


2. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section 8(a)(5) and (1) of the Act 
by refusing to supply the Union with the names, job classifications, and wage 
rates of bargaining unit employees; and by refusing to comply with the Un- 
ion’s request for area wage survey information within a reasonable time. 


3. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section 8(a)(5) and (1) of the 
Act by unilaterally increasing wages on October 2, 1967, and further vio- 
lated Section 8(a)(1) by promising wage increases to employees in return 
for their nonsupport of the strike. 


4. Whether substantial evidence on the whole record supports the 
Board’s finding that the Company violated Section 8(a)(3) and (1) of the 
Act by discharging and refusing to reinstate unfair labor practice strikers. 


Case No. 22,872 
1, Whether the Board’s order is proper. 


In accordance with Rule 8(d) of the General Rules of this Court the 
Board states that this case is before the Court for the first time. 


REFERENCE TO RULINGS 

This consolidated proceeding is before the Court upon petition to review 
and application for enforcement of a decision and order of the National Labor 
Relations Board, issued against Florida Machine & Foundry Company and 
Fleco Corporation (hereinafter referred to as “the Company”) on March 13, 
1969. ‘The Board’s Order (A. 56-61, 22-56)! is reported at 174 NLRB No. 170. 

The proceedings were consolidated by this Court on May 20, 1969. This 
Court has jurisdiction under Section 10(e) and (f) of the Act. 


1 «4» references are to portions of the record printed as the Appendix of the par- 
ties. References preceding a semicolon are to the Board’s findings; those following are 
to the supporting evidence. 


COUNTERSTATEMENT OF THE CASE 


I. THE BOARD’S FINDINGS OF FACT 


Briefly, the Board found that the Company violated Section 8(a)(5) 
and (1) of the Act by its failure to bargain in good faith with the certified 
bargaining representative of its employees, by unilaterally increasing wage 
fates, by refusing to supply the Union within a Teasonable time with copies 
of area wage survey data, and by its failure to supply the Union with infor- 
mation conceming the identity, wage Tates, and job classification of its em- 
ployees. The Board also found that the Company violated Section 8(a)(3) 
and (1) of the Act by discharging and refusing to reinstate unfair) labor 
Practice strikers upon their unconditional offer to return to work, Finally, 
the Board found that the Company promised wage increases to nonstrikers 
in return for their nonsupport of the strike, in violation of Section 8(a)(1) 
of the Act. The facts upon which the Board relied in making these find- 
ings are summarized below. 

A. The Company’s pre-election conduct : 
| 

The Company manufactures machinery parts at its plant in Jackson- 
ville, Florida (A. 3, 7). In the Summer of 1966, following an organizing 
campaign, the Union? filed an election petition with the Board seeking to 
represent the Company’s production and maintenance employees, and the 
Board’s Regional Director scheduled an election for September 22 4 d 23 
(A. 23). | 


| 
| 
Meanwhile, on August 3, 1966, the Company notified its employees 
that a revised insurance plan expanding hospital, medical and surgical bene- 
fits, and increasing life insurance to $5,000, was scheduled to go into effect 


: United Steelworkers of America, AFL-CIO. 


on August 1 but had been put “on the shelf” because the Union had 
claimed ‘representative status on August 2 (A. 33; 377-73). Approximately 
one month before the election, Plant Superintendent George Peacock told 
the “whole night shift” that he had heard “the boys was trying to get a 
union in there” but that it was not a “union job,” and a union would 
never be brought in “as long as he had something to do with the plant.” 
(A. 26; 235). 


About two or three weeks before the election, the Company’s vice 
presidents, Thomas Madison and Thomas Peacock, interviewed prospective 
voters (A. 24; 519). For example, Madison called employee Alex Chance 
into the production office and asked him if he knew anything about “the 


fellows. . . trying to get a Union in there.” Chance answered in the neg- 


ative, and Madison told him to report back “anybody trying to get a Un- 
ion in here.” (A. 24; 234). Chance agreed to do so, and Madison reminded 


him that the Company had had a bad strike in 1958. Madison remarked 
that Chance had a large family, and could not afford to lose his job. Dur- 
ing the interview, Chance’s personnel file was in front of Madison. (A. 24; 
234). 


James Kitchens and Thomas Lewis were called into the foundry office 
and asked by Madison how they felt about the Union (A. 24; 240, 246- 
247). They also were reminded about the 1958 strike. Madison told em- 
ployee Eddie Brown that men had lost their jobs and homes during the 
1958 strike, that if the Union came in now, it would cause strikes, and 
that he and the Company President did not want a Union (A. 24; 258-259). 


Madison reminded employee Alexander Brown that Brown had five 
children, that he had worked 4% years for the. Company, that the Union 
was trying to get in, and that the Company did not want the Union. 
Madison asked Brown what he thought about the Union, and if he had 


heard “anybody say anything about it.”” Brown replied that he was not 
for the Union, nor had he heard anyone talk about it (A. 24; 266). 


Madison interviewed employee Joe Singleton in the old personnel of- 


fice. Madison noted that Singleton had been with the Company “quite a 
while”, and that he had given the Company “no trouble.” Madison asked 
Singleton if he had been to the Union meetings and if he was a member 

of the Union. When Madison asked if Singleton remembered the 1958 strike, 
Singleton replied, “of course”, whereupon Madison reminded him that a lot 
of men had had good jobs, but they had struck and lost their homes, their 
automobiles and other things. He added that “one thing was sure,” if the 


Union came in, “we’ll never sign a contract.” (A. 24; 272) 


Vice President Thomas Peacock held similar interviews. He told em- 
ployee John Handley that he wanted to talk to him about the Union, and 
that he understood that Handley wanted a better job, adding that he would 
get this “after everything was over.” He reminded Handley that Handley 
was “not getting any younger,” that “according to the record” he had a 
big family, and that it was hard to get a job at his age. (A. 25; 228-229). 
Peacock spoke to employee Herbert Wright in the warehouse office. He 
showed Wright his personnel file and said Wright was “a good worker” who 
“didn’t get into any trouble.” When Peacock asked Wright what he thought 
about the Union, Wright said he thought it was “a good idea” because it 
would improve “working conditions and seniority and so forth.” Peacock 
thereupon informed Wright that if the Union won, it would not get a con- 
tract because “it was a non-union job.” He added that the men were mak- 

“good money,” and then told Wright to get up and leave the ee 
a 25; 290-291). 


During this same period, at the beginning of September 1966, Foundry 
Foreman Frazier Rhoden came to the home of employee Harold Mays. It 


was am unprecedented call, during which Rhoden said he understood that 
Mays was “one of the Union pushers.” In a discussion about the Union, 
Rhoden declared that “the Company would never sign a contract with any 
union.” (A. 26; 223, 505-507).3 


Company officials also spoke to groups of employees about the com- 
ing election. President Franklin Russell “made a speech out in the front 
to everybody” in which he said that the Company did not want a union, 
that “it could be like it was in °58,” and that employees who went “out” 
would lose their jobs (A. 25; 248). When Russell spoke to the day shift 
two or three weeks before the election, he talked about the 1958 strike, 
and urged the employees to vote against the Union, concluding his remarks 
by stating he was going to say “something that’s not lawful for me to say. 
We won’t have a union.” (A. 25; 252, 253). 


B. Bargaining sessions before the strike 


The Board conducted a secret ballot election at the plant on Septem- 
ber 22 and 23. There were approximately 300 employees in the unit (A. 
35; 455). The Union won the election and was certified on October 3 as 
the collective bargaining representative of the Company’s production and 
maintenance employees (A. 26). 


The Union submitted a written contract proposal to the Company on 
October 10 (A. 26-27; 402-403, 77). The first bargaining session occurred 
on November 28 (A. 382).4 The parties reviewed the Union’s proposed 


3 Foreman Luke Morgan made a similar remark to employee Lephus Felton, point- 
ing out that he knew how the Company President felt about unions, and that the Com- 
pany would never sign a contract with the Union (A. 26; 282). 


4A meeting had been scheduled for October 27, but no bargaining occurred on that 
day since only a single employee-member of the Union’s negotiating team appeared. 
The Company negotiators were present (27; 381-382). 


contract, and agreed on several matters.5 Company attorney Otto Bowden 
said he would prepare a counterproposal for submission to the Union (A. 
27; 423). Union representative Edwards urged the Company “to meet as 
soon as possible, preferably in a succession of days, so the negotiations 
would have some consistency and flow.” Bowden refused, saying he had 

a busy schedule and could not meet again until December 19 (A. 27; 423). 
Although Edwards objected that this was “too much time,” Bowden in- 


sisted that he had other commitments and the parties did not meet again 
until December 19 (A. 27; 423, 382). 


At the December 19 meeting, the Company submitted a complete con- 
tract proposal which omitted or modified several of the terms agreed upon 
by the parties at the first meeting (A. 27; 404, 426-427, 98-116). Thus, 
previously agreed-upon provisions concerning holiday and vacation Pay, 
leaves of absence, Union use of bulletin boards and submission of | discharges 
to the contract grievance procedure, were either omitted from the Company 
proposal or were substantially altered (A. 27; 428-430). The Company 
proposal provided in substance that most decisions affecting working condi- 
tions would be reserved exclusively to the Company and would not be sub- 
ject to the grievance procedure; that disputes which were subject to the 
grievance procedure could not be submitted to arbitration unless the “other 
party agrees to arbitrate the said grievance;” and that strikes (and ‘lockouts) 
were prohibited for the duration of the agreement, except that a Strike or 
lockout over a grievance was permissible if the grievance in question had 
been processed through the grievance procedure and a request to arbitrate 


| 
| 
5 The parties agreed on recognition and union responsibility clauses, a 60-day proba- 
tionary period for new employees, management control of hours of work, pay for a 
holiday occurring during an employee's vacation, no cumulative vacations, regular pay 
plus vacation pay if an employee elected to work during his scheduled vacation if re- 
quested to do so by the Company, leave of absence without loss of seniority for death 
in the family and serious illness, Union use of plant bulletin boards, and submission of 
discharges to the contract grievance procedure (A. 27; 420-422, 77-92). 


had been denied by the other party (A. 27-32, 41-43; 98-99, 102-105, 
106-107). 


The Company proposal also made its work rules part of the contract, 
and retained its existing practices as to overtime work, vacations and holi- 
days (A. 33; 99, 431, 436, 497, 108-109). The proposal incorporated the 
Company’s current insurance benefits without the expanded coverage which 
the Company claimed to have “put on the shelf” in the pre-election period 
(A. 33; 105, 457, 451, 385-387). A “zipper” clause provided that each 
party “. . . unqualifiedly waives the right to request or require further col- 
lective bargaining with respect to any matter or subject not specifically re- 
ferred to or covered by this Agreement, whether or not such matters have 
been discussed, even though such subjects or matters may not have been 
within the knowledge or contemplation of either or both parties at the 
time that they negotiated or signed this Agreement.” (A. 32-33; 107-108).° 


The proposal recited that job classifications and wage rates were “to 
be negotiated” (A. 33; 110). The Company representatives promptly ad- 
vised the Union, however, that it would make no wage offer because a 
wage survey showed that its wages were equal to, or better than, those 
paid by other companies in the Jacksonville area (A. 34; 437-438). The 
Union rejected the Company’s proposed management rights, Company rules, 
arbitration, no-strike and “zipper” clauses, and no agreement was reached 
on other issues which included seniority, grievance procedures, and eco- 
nomic items such as call-in pay, overtime pay, holidays and vacations 
(A. 34; 430-439). 


6 The Union accepted certain of the Company’s proposals with some modifications. 
These proposals included a recognition clause, union visitation of the plant, absenteeism, 
bulletin boards, production work by supervisors, some leave of absence provisions, a 
military clause, washing facilities and safety equipment (A. 32-33; 429-432, 435, 437- 
439). Union representative McCall said the Union would agree to the Company’s pro- 
posals on union membership and activity “as long as [the Union] had the checkoff pro- 
vision in the agreement.” Bowden said the checkoff “would not bar us from getting a 
contract.” (A. 33; 431, 445). 


At the conclusion of the meeting, Union representative McCall asked 
Bowden, “‘When can we get back together again?” Bowden replied, vn f 
can’t tell you now. I have to go back to the office and look at my calen- 
dar”. McCall then advised Bowden that he was staying “there Lin Jackson- 
ville] at the Holiday Inn.” He gave Bowden his room number and said, 
“Give me a call when you check your calendar”. (A. 34; 439-440). Mc- 
Call waited at the motel for several hours but had no retum call. McCall 
telephoned Bowden’s home and was told that Bowden was “at a meeting.” 
McCall said, “well, you tell him again that I called, and [that] T wish he 
would retum my call about a meeting”. Bowden did not return the cal]. 
The following morning, McCall phoned Bowden’s office and talked toa 
secretary who said she would relay the message. When Bowden did not 
call, McCall checked out of the motel that morning and returned! to Or- 
lando, where he had his secretary call Bowden’s office again. (A, 34; 440). 
Bowden still did not return the call (A. 440). 


Some days later, McCall reached Bowden at his home. Bowden said 
he did not want to negotiate over the holidays. McCall suggested right 
after the holidays and a meeting was finally scheduled for January 6. 


(A. 34; 440-441). | 


The parties did not significantly change their bargaining positions at 
the January 6, 1967, meeting (A. 34; 446-450). At the end of the meeting, 


attorney Bowden said that the Company wanted its insurance representative, 


10 


Horovitz, at the next meeting, and that he would have to work out a meet- 
ing date with Horovitz (A. 34, 474-475, 448). Union representative Ed- 
wards urged the Company to meet more frequently, indicating that there 
was no need to wait for Horovitz “as he was just going to be talking about 
one item, anyhow.” The Company, however, insisted that no meeting be 
scheduled until Horovitz could attend (A. 34; 474-475, 448). 


The next meeting was held on January 25, 1967 (A. 35; 383). Horo- 
vitz explained the Company’s insurance and pension plan and left the meet- 
ing (A. 35; 469-470). The Company offered to increase’ the daily hospital 
room rate from $9 to $15 a day and, based on a new survey, it also of- 
fered to’ increase the wages of four skilled classifications (A. 35; 454-457).’ 
The Company accepted some modified grievance-procedure language drafted 
by the Union. The Union proposal left open the question of arbitration, 
the Company continuing to object to any compulsory arbitration (A. 35; 
458-459, 124-126). The parties’ positions otherwise remained essentially 
unchanged (A. 35). 


Meetings were held in the presence of a Federal Mediator on February 
7, 13 and 22 (A. 35; 383). At the February 7 meeting, the Union offered, 
inter alia, to consider the Company’s no-strike clause if it were modified to 
state that the Union would not “authorize” as opposed to “permit” a 
strike. The Union also offered to accept the Company’s management rights 
clause, and to drop its demand for call-in pay, if the Company would in- 
crease wages 22 cents across the board, add a holiday, and increase hospital 


7 This increase, however, applied only to about 30 of the 300 unit employees (A. 
35; 456). 
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benefits to $20 per day, room and board (A. 35; 480-481). The Company 
refused to modify its no-strike clause and tumed down the Union’s propos- 
als on wages, holidays, and insurance benefits (A. 35; 484-486). It offered, 
however, to increase shift differentials by 2 cents and to give a wage in- 
crease of 8 cents across the board (A. 35; 483, 486). The positions of the 
parties did not change materially at the meetings on Febmary 13 and 22 
(A. 35; 487-492). At a Union meeting on February 26, the members Te- 
jected the Company’s contract offer, and authorized a strike (A. 35-36; 
492-493, 127). 


C. The strike 
The strike began at 9:30 p.m. on February 28, 1967 (A. 36;)127, 256, 
260). That night, Plant Superintendent George Peacock told employees 
Alexander Brown and Elton Stewart “behind the furnace” that he appre- 
ciated their “staying in here and helping me out” and that he was going 
to give them “a dime raise” (A. 36; 263). Peacock also told four or five 


employees in the shipping area, including Elijah Fishbume, Johnnie Hall, 
and Clifford Hall, that the men who remained in the plant that night would 
receive a 10-cent an hour raise (A. 36; 371-372). The next morning, striker 


James Withers, a carpenter, was allowed to come into the plant to get some 
tools “to do some church work”. As Withers unlocked his box, Vice Presi- 
dent Thomas Peacock suggested that he “take it all” because he would not 
work there again (A. 36; 251, 256). On Friday, March 3, Plant Superin- 
tendent George Peacock told Alex Chance and one or two other employees 
who had come to the plant for their paychecks that they were replaced 
and terminated® (A. 36; 236-237). 


8 Chance was not in fact replaced until March 13, according to a list compiled from 
the Company’s personnel records (A. 36; 217). 
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When striker Johnnie Snead, a crane operator, reported to the plant 
on Monday morning, March 13, and told Superintendent Peacock he wanted 
to go back to work, Peacock went to the main office and, on his return, 
told Snead he had been replaced, but that he could “put in an application 
and start over as a new man.” Snead said, “I’ll be damned, after 12 
years?”,, and Peacock said, “That’s the way it goes.” Snead said he would 
not accept a job “as a new man” and asked about his checks. Peacock 
left to get Snead three checks due him (A. 36; 314-316). 


Similarly, on March 15, when strikers J. E. Sarrells, Melvin Ponce, Ray- 

mond Miller, and Ralph Hodges told Foreman Luke Morgan they wanted 
to return to work, Morgan said they had been replaced and “would have 
to come back as new employees”. As the men started back out, Personnel 
Manager Cline told Sarrells that they “‘could go back to work if [they] 
filled out the applications”. Sarrells returned to the plant six weeks later 
and was hired as a set-up man at his old rate of pay but with loss of 
seniority and other privileges (A. 37; 326-328, 334-335, 340-341). 

D. The Company sends termination letters to virtually all strik- 


ing employees; the strike ends and the Union applies for rein- 
statement on behalf of the strikers 


After the strike began, the Company was short of men in most of its 


job classifications. As a result, supervisory and office personnel performed 


some of the production work “‘as an emergency measure” (A. 38; 355). 
During March and April “new groups” of employees were brought to the 
plant by; a motor vehicle with “quite a few seats in it — not a big bus.” 
Many of those employees had no prior training in the type of work per- 
formed at the plant; they were hired on a 30-day probationary period; 10 
to 15 percent of the new employees tumed out to be “unsatisfactory”; 
and another 10 to 15 percent failed to show up after the first day or two 
of work (A. 38-39; 365-367). 
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On March 16 and 17, the Company sent letters to about 160 strikers 
advising them that they had been permanently replaced and were terminated 
(A. 37; 376-377, 72). The Company thereafter employed strikers only upon 
personal application at its personnel office and as new employees. Thus, 
when employees returned to the Company and asked for their jobs, they 
were advised by the Company to submit applications, and were told that 
when an opening occurred, they would be called back as new employees 
(A. 37; 242-243, 248-249, 299). 


When welder Carl Hillyard asked about his job 3 or 4 weeks after the 
strike began, he was told by Production Coordinator Norman Wilcox, speak- 
ing for Foreman Luke Morgan, that Morgan had no job open for|him (A. 
37-38; 297-298, 516). Hillyard “‘a little bit” later asked another applicant 
for employment whether he had been hired by Morgan. This applicant, 
who was on his way to the personnel office, said he had been hired by 
Morgan. Hillyard asked him “what he was applying for” and was told 

“welder” (ibid.). 


Similarly machinist George Loznicka asked Plant Superintendent 
George Peacock for work on May 30, saying that he “heard that if you 
wanted to go back you’d have to go back as a new man”. Peacock said 
they had “plenty of work” and a place for Loznicka and that his rate of 
Pay would be the same as it was before the strike. He instructed Fore- 


man Grady Ivey to take Loznicka to the personnel office when he came 
in the next moming to “fill out an application and be photographed. of 


Loznicka later that day decided he did not want to retum as a new em- 
ployee (A. 38; 294-296) | 


= 
The strike end,on July 9, 1967. That day, the Union advised the Com- 

pany by telegram that it had directed “all striking members . . . to retum to 

work as soon as possible beginning” Monday morning, July 10; that some who 
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were out of town would “report in the near future;” and that the telegram was 
“the Union’s official notice that all strikers hereby request to return to work.” 
The telegram stated that the retum to work was not conditioned upon any 
‘union demand “save that such employees be put to work on the same job 
each previously held or on a similar job of equivalent pay” (A. 38; 65-66). 
The Company thereafter accepted applications from strikers and recalled 
many of them to work as new employees. (A. 38; 242, 248-249, 255, 260, 
299). 


E. Bargaining meetings during and after the strike 


The Company and the Union met in the presence of the Federal Media- 
tor on March 14, May 1 and August 7, 1967 (A. 39; 493, 495, 383). At 
the March 14th meeting, two weeks after the beginning of the strike, no 
concessions were made by either party (A. 39; 493-494). At the May Ist 
meeting, the Union reduced its wage request from 20 to 18¢ across the 
board (A. 39; 496). On May 31, the Union wrote to the Company requesting 
the area survey data upon which the Company had based its offer of wage in- 
creases for four job classifications during the negotiations. The Union also re- 
quested the Company to supply the “names, job titles and rates of pay for each 
employee [in] the bargaining unit who is presently employed,” so that the Union 
could assess reports reaching its office to the effect that the Company was pay- 
ing striker replacements more than the strikers had earned prior to the . 
strike (A. 39; 140).2 On June 7, Bowden advised the Union that he had 


forwarded the letter to the Company and would “be back in touch with 


you” as soon as he leamed the facts concerning wage rates paid to striker 
replacements (A. 141). No mention was made of the wage survey and 


9 The Company had supplied similar information on December 19, 1966, with re- 
spect to employees then in the bargaining unit. This was, of course, prior to the strike. 
(A. 427). 
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other data requested by the Union. Seven weeks later, having heard noth- 
ing further from the Union on this subject, the Union reminded Bowden 
of its May 31 request for information and again requested the Company 
to “make this data available” (A. 142). Bowden replied, by letter dated 
July 31, that the Company was not paying premium rates to those cur- 
rently working. Again the Union’s request for specific data was ignored 
(A. 143-144), | 


At the August 7 meeting, the Union offered concessions with, regard 


to its “intent and purpose” Clause, inclusion of Company rules in the con- 
tract, insurance, and physical examinations (A. 39; 497-499), It dropped 
its request for an additional holiday (A. 39; 497). The Company agreed 
to change the word “permit” to “authorize” in its no-strike clause’ (A. 39; 
498). 


The following day, August 8, Union representative Edwards roti ied 
Bowden by letter that the Union would accept a 15¢-an-hour general wage 
increase (A. 39; 145), Edwards once again asked Bowden for the names, 
jobs and rates of pay of the employees in the unit, and the area survey in- 
formation (ibid.). Thereafter, on August 15, Bowden advised Edwards by 
letter that the Company would not furnish the names of the copies in 
the unit because of what Bowden claimed was the “large number Se in- 


stances involving violence and intimidation by strikers against employees 
working” (A. 39; 74). Enclosed was a letter, dated June 12, 1967, 


Vice President Madison to Bowden, which referred to an area wage 


as supporting the Company’s proposed wage increase for certain skilled 
employees (A. 39; 76, 499). On October 2, 1967, without notice to the 
Union, the Company put into effect wage increases in the amount Offered 
to the Union during bargaining negotiations (A. 40; 393-394; 500-501, 400- 
401). No further bargaining sessions were held, and no agreement was 
Teached. 
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Il. THE BOARD’S CONCLUSION AND ORDER 


Upon the foregoing facts, the Board found (A. 58, 40, 48) that the 
Company violated Section 8(a)(5) and (1) of the Act by failing to bargain 
in good' faith with the Union on and after November 28, 1966, the date 
of the first bargaining session. The Board also found (A. 45) that the Com- 
pany violated Section 8(a)(3) and (1) of the Act by discharging and refus- 
ing to reinstate unfair labor practice strikers to their former jobs. The 
Board further found (A. 58-59) that the Company violated Section 8(a)(5) 
and (1) by refusing to comply with the Union’s request for area wage sur- 
vey data within a reasonable time, and by refusing to supply the Union 
with the names and job classifications of employees currently working in 
the bargaining unit, along with their rates of pay. Finally, the Board found 
(A. 45, 46) that the Company violated Section 8(a)(5) and (1) of the Act 
by unilaterally increasing wages on October 2, 1967; and that its promise 
of a wage increase to employees who did not support the strike was viola- 
tive of Section 8(a)(1). 


The Board’s Order (A. 49-52, 60-61) requires the Company to cease 
and desist from the unfair labor practices found, and from in any other 
manner interfering with, restraining or coercing its employees in the exer- 
cise of their protected rights. Affirmatively, the Board’s Order requires the 
Company to bargain collectively and in good faith with the Union upon re- 
quest, to offer immediate and full reinstatement to all the unfair labor prac- 
tice strikers listed and to make them whole for any loss of pay suffered 
because of the Company’s discrimination against them;! and to post appro- 
priate notices. 


10 The Board ordered the backpay period “for each striker to begin 5 days after 
the date of such striker’s application and to run until the date of reinstatement . . .” 
Member Brown would have ordered backpay “from the date each received the Respond- 
ent’s letters of March 16 and 17, or the date on which each applied for reinstatement, 
whichever is earlier.” (A. 60). See infra, pp. 
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ARGUMENT 


I. THE COMPANY’S DILATORY CONDUCT, ITS REFUSAL TO | 
VANT WAGE INFORMATION WITHIN A REA- 

ME, ITS GRANT OF UNILATERAL WAGE IN- 

CREASES, AND ITS OVERALL BAD FAITH BARGAINING, AM- 
PLY SUPPORT THE BOARD’S SECTION 8(a\5) FINDINGS. | 

| 
A. The applicable principles 


The duty to bargain collectively, which an employer and the 'duly des- 
ignated representative of his employees owe one another under Section 
8(a)(5) and 8(b)(3) of the Act, is defined in Section 8(d) of the Act as 


“the performance of the mutual obligation . . . to meet at reasonable times 


and confer in good faith with Tespect to wages, hours, and other terms and 
conditions of employment, or the negotiation of an agreement, or lany ques- 
tion arising thereunder, and the execution of a written contract incorporat- 
ing any agreement reached if requested by either party, but such obligation 
does not compel either Party to agree to a proposal or require the) making 
of a concession. ...” This statutory requirement of good faith “can have 
meaning only in its application to the particular facts of a particular Case.” 
N.L.R.B. v. American National Insurance Co., 343 U.S. 395, 410 (1952). 
Accord: Majure Transport Co. y, N.L.R.B., 198 F.2d 735 (C.A. 5, (1957); 
N.L.R.B. v. Denton, 217 F.2d 567, 570 (C.A. 5, 1954); cert. den., 1348 
US. 981; NLRB. v. Truitt Manufacturing Co., 351 US. 149, 153 (1956). 


It is true, of course, as the Statute specifies, that no Party is required 
to make concessions, and that no One need yield any position fairly main- 
tained. Further, “the Act does not encourage a party to engage in |fruitless 
marathon discussions at the expense of a frank statement and support of 
his position. And it is equally clear that the Board may not, either direct- 
ly or indirectly, compel concessions or otherwise sit in judgment upon the 


| 
substantive terms of collective bargaining agreements.” N.L.R.B. v. American 
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National Insurance Co., supra, 343 U.S. at 404. On the other hand, “perform- 
ance of the duty to bargain requires more than a willingness to enter upon a 
sterile, discussion of non-management differences.” Jd., at 402. Accord: 
N.L.R.B. v. Texas Coca Cola Bottling Co., 365 F.2d 321, 322 (C.A. 5, 
1966). “The bargaining required by the Act does not mean mere talk with 
the purpose of avoiding agreement, but a good faith effort to reach agree- 
” N.L.R.B. v. Darlington Veneer Co., 236 F.2d 85, 88 (C.A. 4, 
1956). “Good faith bargaining must be evinced by more than superficial 


ment. ... 


efforts to negotiate a wage agreement. Good faith means sincerity, candor, 
and a}willingness to negotiate toward the possibility of effecting compro- 
mises.” N.L.R.B. v. Generac Corp., 354 F.2d 625, 628 (C.A. 7, 1965). 
“[Slincerity of effort and intention to arrive at and consummate an agree- 
ment are requirements of statute.” N.L.R.B. v. National Shoes, Inc., 208 
F.2d 688, 691 (C.A. 2, 1953). As Judge Brown pointed out in N.L.R.B. 
v. Herman Sausage Co., 275 F.2d 229, 232 (C.A. 5, 1960): 


“(While the employer is assured these valuable rights 
[the right not to yield a position fairly maintained], he 
may not use them as a cloak. In approaching it from 
this vantage, one must recognize as well that bad faith 
is prohibited though done with sophistication and finesse. 
Consequently, to sit at a bargaining table, or to sit almost 
forever, or to make concessions here and there, could be 
the very means by which to conceal a purposeful strategy 
to make bargaining futile or fail. Hence, as we have said 
in more colorful language, it takes more than mere ‘surface 
bargaining,’ or ‘shadow boxing to a draw,’ or ‘giving the 
Union a runaround while purporting to be meeting with 
the Union for purpose of collective bargaining.’ ” 


As this Court observed in Fruit and Vegetable Packers y. N.L.R.B., 
114 App. D.C. 388, 316 F.2d 389, 391 (1963), the “degree of cooperation 
[which] is to be required under any particular set of circumstances from 
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the parties at the bargaining table, is largely a matter for the Boar S$ ex- 
pertise.” In the instant case the Board found that the Company did not 
discharge its obligation to bargain in good faith with the Union. This con- 
clusion is wholly consistent with the principles discussed above, and is am- 
ply supported by the evidence. | 


B. The Company Refused to Meet at Reasonable Intervals 
and Failed to Bargain in Good Faith 


As the Trial Examiner found, the Company’s conduct in the pre 
election period “foreshadowed its failure to bargain in good faith” (TXD- 
11). All levels of Company management responded to the Union campaign 
with statements evidencing a strong hostility toward the Union, and several 
went so far as to tell the employees that the Company would not deal 


with the Union even if it succeeded in coming into the plant! 


Although this conduct occurred more than six months prior to , filing 
of the unfair labor practice charges herein, and therefore could not them- 
selves have been alleged as unfair labor practices (see Section 10(b) of the 
Act), it was clearly proper for the Board to consider them as background 
evidence. In short, the Section 10(b) limitation does not apply to “earlier 
events [which] may be utilized to shed light on the tme character of mat- 
ters occurring within the limitations period... .” Local Lodge No. 1424, 
—<—$— WiTMESES 


1] The Trial Examiner credited the testimony of General Counsel’ $,as to the Com- 
pany’s pre-election conduct. Although the testimony of Company witnesses raised 
credibility conflicts as to most of these incidents, the Examiner, finding the employee 
testimony “quite detailed and mutually corroborative,” and relying upon his observation 
of witness-stand demeanor, resolved these conflicts in favor of the General Counsel’ s 
witnesses. Credibility determinations, of course, are not disturbed on review absent 
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IAM v. N.L.R.B., 362 U.S. 411, 416-417 (1960); N.L.R.B. v. Ritchie Mfg. 
Co., 354 F.2d 90, 99-100 (C.A. 8, 1965); N.L.R.B. v. Stafford Trucking, 
Inc., 371 F.2d 244, 246-247 (C.A. 7, 1966). 


The Company’s pre-election conduct in the instant case, although out- 
side the limitations period, plainly sheds light on its approach to collective 
bargaining and helps explain its actions at the bargaining table. Thus, dur- 
ing the! election campaign, the plant superintendent told the “whole night 
shift” that this was not a “union job” and that “as long as he had some- 
thing to do with the plant” there “never would be a union brought in there” 
(A. 235). A Company vice-president warned employee Wright on another 
occasion that if the Union won the election, “we wouldn’t get a contract 
because it was a non-union job” (A. 291). There was testimony that an- 
other vice-president told an employee that “one thing was sure’’, if the Un- 
ion came in, “we'll never sign a contract.” (A. 272). On yet a further oc- 
casion, the foundry foreman told an employee that the Company “would 
never sign a contract with any union” (A. 223). Another foreman told two 
employees that the Union would “never get a chance to win, because they 


wouldn’t sign [a] contract under any circumstances” (A. 282). Finally, 


the Company president himself, in an anti-union pre-election campaign speech 
to the day shift employees, concluded his remarks by flatly warning the em- 
ployees that “‘we won’t have a union” (A. 252-253). 


The Company’s approach to bargaining in the post-election period was 
an extension of this policy of adamant opposition to unionization. The 
Company came to the bargaining table as infrequently as possible in the 
early months of negotiations, and took a bargaining position which gave 
the employees almost nothing while at the same time calling in practical 
effect for the surrender of their Section 7 rights. Thus, at the close of 
the first negotiating session, when Union representative Edwards requested 
another meeting as soon as possible, and asked that negotiations be held 
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On successive days, the Company refused on the ground that Bowden had 


a busy schedule and could not meet with the Union until three weeks later. 
The Union objected to this delay but to no avail. 


At the conclusion of the December 19 meeting, Union representative 
McCall again pressed for a Company commitment to an early meeting. Bow- 
den claimed he had to check his office calendar. Union representative McCall 
gave Bowden the room number of the motel where he was staying in Jackson- 
ville and said he would await Bowden’s call. Bowden did not return| the call. 
McCall telephoned Bowden’s home that night, telephoned his office poain the 
following morning, and tried his office again when he got back to Onlando, 
on each occasion requesting that Bowden be reminded of his promisé to let 
McCall know about his schedule. These efforts were also unavailing. 2 


At the conclusion of the next session, on January 6, the Union once 
again sought a prompt resumption of negotiations. This time Bowden said he 
would not schedule a meeting until the Company’s insurance representative, 
Horovitz, could attend, and that he would have to work out a date with Horo- 
vitz. Again the Union objected, pointing to the fact that there was no need 
to wait for Horovitz who after all would only be “talking about one item, 
anyway” (A. 474-475, 448). Again the Union’s efforts were unsuccessful, 
and a meeting was not held until January 25.3 


12 McCall finally reached Bowden at his home, and a meeting was scheduled for 
January 6 after Bowden objected to meeting over the holidays. 


| 
13 Horovitz appeared at the January 25 meeting, explained the Company’s insurance 
and pension plan, and left. As noted supra, pp. 3-4, the Company had notified its em- 
ployees on August 3, 1966, that it had worked out an increase in medical and ‘life in- 
Surance coverage with its insurance carrier. According to this notice, however, the 
Company had to “place this new medical program on the shelf” because of the Union’s 
representation claim. Although the Company insisted that negotiations be postponed 
until Horovitz could be present to explain the insurance and pension plan, it does not 
appear that Horovitz (or any other Company representative) mentioned the improve- 
ments previously worked out with the insurance company. In fact, as the Examiner 
found, the Company never offered the U ion insurance benefits equal to those cited in 
the August 3rd notice to the employees (A. 41; 105, 457, 385-387). 
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This refusal to schedule reasonably frequent meetings, in the crucial early 
months of bargaining, clearly evidenced an intention to avoid meaningful nego- 
tiations. In any event, as the Examiner indicated (A. 40-41), even if the dila- 
tory conduct of the Company’s attorney was not a bargaining tactic but an 
unintended consequence of his firm’s heavy workload, the Company failed 
to discharge its bargaining obligation. See Section 8(d) of the Act. A delay 
in collective bargaining “entails more than mere postponement of an ordinary 
business transaction, for the passage of time itself, while employees grow dis- 
affected and impatient at their designated bargaining agent’s failure to report 
progress, weakens the unity and economic power of the group, and impairs 
the Union’s ability to secure a beneficial contract. The Act... does not per- 
mit an employer to secure, even unintentionally, a dominant position at the 
bargaining table by means of unreasonable delay.” “J” System, Inc., 129 
NLRB 527, 548-549 (1960); Burgie Vinegar Co., 71 NLRB 829, 830 (1946). 
As the Court held in N.L.R.B. v. Exchange Parts Co., 339 F.2d 829, 832- 

833 (C.A. 5, 1965), the duty to meet and confer with reasonable frequency 
is an affirmative obligation which exists apart from any deliberate effort 
on the part of the employer to undermine bargaining: 


It is understandable that in a busy law practice some diffi- 
culty arises in giving as prompt consideration to the requests 
of a representative of the opposing side as would entirely 
satisfy the latter. Nevertheless, we conclude that the in- 
herent difficulty arising when a lawyer in full practice repre- 
sents the employer in bargaining sessions, does not exempt 
the employer from the normal requirements that nothing 

be done for the purpose of stifling an opportunity for dis- 
cussion. There remains on the employer the positive legal 
duty to meet and confer with the Union at reasonable times 
and intervals. 


Accord: N.L.R.B. v. Southland Cork Co., 342 F.2d 702, 704-705 (C.A. 4, 
1965). 
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There was other evidence that the Company did not “enter into discus- 
sions with an open and fair mind, and a sincere purpose to find a basis of 
agreement” (Tex Tan Welhausen Co. v. N.L.R.B., __ F.2d __, 72 LRRM 
2885, 2888, (C.A. 5, decided November 21, 1969). Thus, although the Com- 
pany told the Union at the November 28 meeting that certain of the Un- 
ion’s proposals were acceptable, the Company came to the December 19 
meeting with a contract proposal which modified some of the provisions tenta- 
tively agreed upon, and simply ignored or eliminated others. This kind of un- 
responsiveness itself suggests that the Company was not really seeking a 
common ground for agreement. 


From a substantive standpoint, moreover, the Company’s proposal was 
so disadvantageous to the employees as to call into question the Company’s 
willingness to sign any agreement. As the Examiner aptly observed (A. 41), 
the Company “proposed and insisted throughout the negotiations that the 
Union accept contract clauses which drastically curtailed the Union’ $ repre- 
sentation rights.” 


Thus Article II A of its proposed contract, titled “Management Rights,” 
vested in the Company, “not subject to arbitration,” the right to establish, 
abolish or change jobs; to change materials, products, processes, and equip- 
ment; to subcontract or discontinue operations; and, “subject to the provi- 
sions of this agreement,” the right to schedule and assign work, to recall 
laid-off employees, and to demote, suspend, discipline, or discharge employ- 
ees. Article II B further reserved to the Company, without recourse to ar- 
bitration, “any and all management rights, prerogatives and privileges” not 
“specifically limited” by the contract. Article VII E, Grievances, excluded 
from the grievance procedure “Company prerogatives and reserved rights of 
management.” Article VIII, Arbitration, similarly excluded reserved manage- 
ment rights from arbitration. The Company coupled these provisions with 


a stringent no-strike clause and throughout negotiations insisted upon the 
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voluntary arbitration of grievances. Supra, p. 7. Finally, under Article 
XII, Contract Constitutes Entire Agreement of Parties, the contract settled 
“all matters of collective bargaining for and during its term” and the par- 
ties waived their right to bargain on matters not covered by the contract 
“even though such subjects or matters may not have been within the 
knowledge or contemplation of either or both parties at the time they 
negotiated or signed this Agreement.” (A. 98-108). 


Since the Company included in its proposals no improvements in exist- 
ing conditions of employment which might compensate the employees for 
this sweeping relinquishment by the Union of their right to representation, 
its proffered contract was one which the Union could not possibly justify 
to the’ employees and hence frustrated rather than furthered collective bar- 
gaining. As the Examiner observed (A. 43), “the Company never signi- 
ficantly retreated from its initial bargaining position, so making negotiations 
an exercise in futility, for without the Company’s proposed contract the 
Union’ at least retained unimpaired its statutory right to advance consul- 
tation and bargaining before the Company could effect changes in the em- 
ployees’ [conditions of employment] .” 


The contract proposal stated that wages were “to be negotiated.” At 
the December 19, 1966, meeting, the Company initially rejected the Union’s 
wage demands in their entirety on the ground that its wage rates were 
equal to or better than those in the Jacksonville area. Allegedly based on 
a new area survey, the Company, on January 25, 1967, offered to increase 
the wages of several skilled job classifications to keep them in line with 
rates for comparable classifications in the area and, on February 7, it of- 
fered to increase shift differentials by 2 cents and to give a general wage 


increase of 8 cents. However, the Company thereafter refused to supply 


the Union with area wage survey data, assertedly relied upon by the Com- 
pany, until some eleven weeks after the Union’s initial request, although a 
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Company letter introduced into evidence shows, as the Board found (A. 
58), that such data was readily available some two months before it was 
transmitted to the Union. At the same time, the Company flatly refused 
to supply the Union, upon request, with the names, job classifications, and 
wage rates of current bargaining unit employees — matters plainly relevant 


to bargaining. 
! 
As this Court observed in Local 833, UAW vy. N.L.R.B., 112 App. 

D.C. 107, 300 F.2d 699, 700 (C.A. D.C. 1962), cert. denied, 370 US. 911, 

a “determination of good faith or want of good faith normally can rest 
only on an inference based upon more or less persuasive manifestations of 
another’s state of mind. The previous relations of the parties, antecedent 
events explaining behavior at the bargaining table, and the course of negoti- 
ations constitute the raw facts for reaching such a determination.” (Quot- 
ing from Frankfurter, J., concurring in N.L.R.B. v. Truitt Mfg. Co, 351 
U.S. 149, 155 (1956)). In light of all of the foregoing facts, the Board 
could reasonably find, as it did, that the Company “made no meaningful 
concessions on any major issue and that its wage offers and other, |Conces- 
sions made ‘here and there’ amounted to no more than ‘surface bargaining’ 
and were part of ‘a purposeful strategy to make bargaining futile or fail’ ” 
(N.L.R.B. v. Herman Sausage Co., supra, 275 F.2d at 231- 232 =F 5)). 


C. The Company’s withholding of wage and related 
information was itself an unfair labor practice. 


“There can be no question,” the Supreme Court has observed “of the 
general obligation of an employer to provide information that is needed by 
the bargaining representative [of his employees] for the proper perform- 
ance of its duties.” N.L.R.B. v. Acme Industrial Co., 385 U.S. 432, 432- 
436 (1967). Deriving as it does from a union’s responsibilities as exclusive 
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representative of all unit employees, the employer’s duty of disclosure is 
commensurate with those responsibilities. Accordingly, the employer has 
a duty: to supply such information not only in connection with the proces- 
sing of grievances, but also during the course of contract negotiations. 
N.L.R.B. v. Acme Industrial Co., supra, 385 U.S. at 436; Waycross Sports- 
wear, Inc. vy. N.L.R.B., 403 F.2d 832 (C.A. 5, 1968). 


It has been “repeatedly held,” for example, “that employee repre- 
sentatives are entitled to wage information and related data in order to 
effectively negotiate over the rate of compensation.” N.L.R.B. v. Frontier 
Homes Corporation, 371 F.2d 974, 978 (C.A. 8, 1967). Accord: Timken 
Roller ‘Bearing Company v. N.L.R.B., 325 F.2d 746, 750 (C.A. 6, 1963); cert. 
den., 376 U.S. 971;N.L.R.B. v. Fitzgerald Mills Corporation, 313 F.2d 260, 
265 (C.A. 2, 1963); Curtiss-Wright Corporation v. N.L.R.B., 347 F.2d 61, 68 
(C.A. 3, 1965). Indeed, “‘because of the need to facilitate effective collective 
bargaining, a refusal to furnish [such] data is an unfair labor practice notwith- 
standing the good faith of an employer in rejecting the request.” Curtiss-Wright 
Corp. v. N.L.R.B., supra, 347 F.2d at 68. Accord: N.L.R.B. v. Celotex Corp., 
364 F.2d 552, 554 (C.A. 5, 1966), cert. den., 385 U.S. 987. 


In light of these principles, the Company’s failure to comply promptly 
with the Union’s request for the area wage survey information upon which 
the Company assertedly based its bargaining position in part, was a clear violation 
of Section 8(a)(5) of the Act. The Union had requested this information 
in writing on May 31, 1967. It was available to the Company no later 
than June 12, but not supplied until August 15, despite follow-up requests 
by the Union on July 27 and August 6. The Board could properly find, 


as a matter of law, that “the 2 months delay in transmitting such infor- 


mation was unreasonable * * *” (A. 58). Cf. N.L.R.B. v. May Aluminum, 
Inc., 398 F.2d 47, 51 (C.A. 5, 1968) (two-month delay); General Electric 
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| 
| 
Co. v. N.L.R.B., 414 F.2d 918, 924-925 (C.A. 4, 1969), cert. sn, 


US. (refusal to supply area wage survey data). 


| 
Similarly unlawful was the Company’s flat refusal to comply with the 
Union’s request for the wage rates, job classifications and names of em- 
ployees working during the strike period. The Union was clearly entitled 
to this information. N.L.R.B. v. F. W. Woolworth Co., 352 US. 936 
(1956), reversing per curiam, 235 F.2d 319 (C.A. 9); International Wood- 
workers of America, Local Unions 6-7 and 6-122 v. N.L.R. B., 105 App. 
D.C. 37, 263 F.2d 483, 484-485 (1959), enforcing Pine Industrial Relations 
Committee, Inc., 118 NLRB 1055, 1056-1059 (1957); N.L.R.B. ». May 
Aluminum, Inc., supra, 398 F.2d at 51. Although the Company refused to 
supply it for the asserted reason that striker replacements had been sub- 
jected to “violence and intimidation,” the Board reasonably ruled ‘that 
“mere assertions of the Company’s position [do] not constitute affirmative 
proof of harassment” and that absent “positive evidence of employee 
harassment” the Union did not lose its right to such plainly relevant infor- 
mation. }48 


D. The unilateral wage increase on October 2 was also unlawful | 

The last bargaining session was held on August 7, after the conclusion 
of the strike. No agreement was reached at that meeting. About a ‘month 
later, the Company removed from its bulletin board a notice station that it 


would be “unlawful” to give wage increases. On October 2, assertedly 


14 In reversing the Trial Examiner’s finding that the Company had given a suffi cient ex- 
planation for its refusal to supply this wage information, the Board simply reached a different 
conclusion on established facts. This was, of course, the Board’s prerogative. Oil, Chemical 
and Atomic Workers International Union, Local 3-89 v. N.L.R.B., ___ App.D.C. |, 

405 F.2d 1111, 1116 (1968). ie 


14a In his testimony, Union representative Edwards briefly alluded to picket line miscon- 
duct of an unspecified nature (A. 500). This does not, we submit, constitute affirmative 
proof warranting the Company’s blanket refusal to supply this wage information. 
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because of a “competitive disadvantage in the local labor market,” but 
without the consulting or notifying the Union, the Company put into ef- 
fect the wage increases it had proposed at the bargaining table, Supra, p. 15. 


‘As the Supreme Court has held, “Unilateral action by an employer 
without prior discussion with the union does amount to a refusal to negoti- 
ate about the affected conditions of employment under negotiation, and 
must of necessity obstruct bargaining, contrary to the congressional policy. 
It will often disclose an unwillingness to agree with the union. It will 
rarely be justified by any reason of substance.” N.L.R.B. v. Katz, 369 
U.S! 736, 747 (1962). Before the Board, the Company sought to justify 
its unilateral action on the ground that the parties had bargained to an 
“impasse.” As we have shown, however, the Company’s negotiations with 
the Union had been carried on in bad faith, and “it is manifest that there 
can be no legally cognizable impasse, i.e., a deadlock in negotiations which 
justifies unilateral action, if a cause of the deadlock is the failure of one 
of the parties to bargain in good faith.” Industrial Union of Marine and 
Shipbuilding Workers of America, AFL-CIO vy, N.L.R.B., 320 F.2d 615, 
621 (C.A. 3, 1963), cert. denied, 375 U.S. 984. 


' In light of the Company’s overall bad-faith approach to bargaining, 
and particularly its failure to supply the Union with wage information 


necessary to evaluate the Company’s position, the Board properly found 
(A. 45) that the Company’s unilateral wage increase on October 2 was 
also an unfair labor practice; indeed, such action was further calculated to 
undermine the Union’s position as bargaining agent, in violation of Section 
8(a)(5) and (1) of the Act. Cf. Industrial Union, supra, 320 F.2d at 617, 
620-622. 
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SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD SUP- 

PORTS THE BOARD’S FINDINGS THAT THE COMPANY 
VIOLATED SECTION 8(aX(3) AND (1) OF THE ACT BY DIS- 
CHARGING AND REFUSING TO REINSTATE UNFAIR 
LABOR PRACTICE STRIKERS UPON THEIR UNCON- 
DITIONAL OFFER TO RETURN TO WORK. | 


At the end of February 1967, the Union filed Section 8(a)(5) charges ; 
with the Board and the employees went out on strike to protest the Com- 
pany’s failure to bargain in good faith (A. 492-493, 127). It is well set- 
tled, of course, that a walkout in protest over employer violations of the 
Act is an unfair labor practice strike and that, on its termination, the 
strikers are entitled to full reinstatement regardless of whether replace- 
ments have been hired to take their jobs. Mastro Plastics Corp. v. NL.R.B., 
350 U.S. 270, 278 (1956); United Steelworkers of America, AFL-CIO, 
Local 5571 v. N.L.R.B., ____ App. D.C.__, 401 F.2d 434, 438 (1968), 
cert. den., 395 U.S. 946;Kohler Co. v, NLRB. 1 B. 120 U.S. App. D.C. 259, 345 
F.2d 748, 749 (1965), cert. denied, 382 U.S. 836; Shattuck Denn Mining Corp. 
v. N.L.R.B., 362 F.2d 466, 471 (C.A. 9, 1966); N.L.R.B. v. Sea-Land Service, 
Inc., 356 F.2d 955, 966 (C.A. 1, 1966), cert. denied, 385 U.S. 900. | 


The record shows that some two weeks after the strike began, the 
Company sent letters to approximately 160 striking employees advising 
them that they had been permanently replaced and were terminated. This 
purported discharge of unfair labor practice strikers who had been replaced 
was itself violative of Section 8(a)(3) and (1) of the Act. NLRB. v. Far- 
rell Co., Inc., 360 F.2d 205, 208 (C.A. 2, 1966). Accord: Mastro Plastics 
Corp. v. N.L.R.B., supra, 350 U.S. at 278 (1956); N.L.R.B. v. Comfort, 
Inc., 365 F.2d 867, 874 (C.A. 8, 1966). The Company also told strikers 
who individually applied for reinstatement that they would have to i apply 
for work as new employees. Finally, when the Union unconditionally ap- 


plied for reinstatement on behalf of all striking employees on July 9, 1967, 
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the Company, although offering employment in some cases, refused to re- 
instate any striking employee to his former position, insisting that each 
striker apply as a new employee. As unfair labor practice strikers, these 
employees were entitled to prompt and full reinstatement to their former 
positions; and the Company’s refusal to do this violated Section 8(a)(3) 
and (1) of the Act. Mastro Plastics Corp. v. N.L.R.B., supra, 350 U.S. at 
278; and cases cited supra, p. 29. 


Ill. SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE 

. SUPPORTS THE BOARD’S FINDING THAT THE COMPANY 

UNLAWFULLY PROMISED BENEFITS TO EMPLOYEES IN 
RETURN FOR THEIR NOT SUPPORTING THE STRIKE 


As shown supra, p. 11, Superintendent Peacock told two employees, 
shortly after the strike began, that he appreciated their staying on the 
job and would give them a dime raise. That same night, according to 
other credited testimony, Peacock told four or five employees that “the 
guys who remain in the plant after the other guys walked out, would re- 
ceive a ten cent raise on the hour” (A. 371). The Act, of course, pro- 
hibits an employer from promising benefits to employees in order to dis- 
courage them from engaging in protected activity. Joy Silk Mills v. N.L.R.B., 
87 App. D.C. 360, 185 F.2d 732, 739 (1950), cert. denied, 341 U.S. 914. 


As the Examiner found (A. 46), the superintendent’s remarks plainly con- 
stituted unlawful interference with the employee’s right to strike. Cf. 
N.L.R.B. v. Shurett, 314 F.2d 43, 44 (C.A. 5, 1963); N.L.R.B. v. Foto- 
chrome, Inc., 343 F.2d 631, 634 (C.A. 2, 1965), cert. denied, 382 U.S. 
833. 
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IV. THE BOARD’S ORDER IS PROPER 


The Union asserts that the Board should have awarded backpay to 
most of the strikers for the period beginning March 16 and 17, 1967, 
when the Company notified these strikers that they had been replaced 
and were therefore terminated. This Court has recognized, however, that 
“the Board’s power to fashion remedies places a premium upon agency ex- 
pertise and experience, and the broad discretion involved is for the agency 
and not the court to exercise.”” United Steelworkers of America, AFL-CIO, 
Local 5571 v. N.L.R.B., supra, ___ App. D.C.___, 401 F.2d at 438; 
Amalgamated Clothing Workers of America y. NLR. L.R.B., 125 App. D.C. 
275, 281, 371 F.2d 740, 746 (1966). See also Office & Professional Em- 
ployees Intl. Union v. N.L.R.B., _____ App. D.C. , 70 LRRM 3047 
3053 (1969); United Hatters v. N.L.R.B., 126 App. D. D.C. 149, 151- 152, 
375 F.2d 325, 327-328 ( 1967). Consequently, “It is for the Board, not 
the Courts, to determine how the effect of prior unfair labor practices 
may be expunged.” International Assn. of Machinists vy. N.L.R.B., 311 
U.S. 72, 82 (1940); Fiberboard Paper Products Corp. v. N. LRB, 379 
U.S. 203, 216 (1964). Accord: Consolo y. Federal Maritime Commission, 
383 U.S. 607, 621 (1966). | 


> 


The Board has long held that unfair labor practice strikers a enti- 
| 
tled to backpay only from the date they request reinstatement.!5 | Union 


demands for backpay at some point in time antecedent to that event has 
: 

15 «po award backpay to such strikers [who had not applied for ee no 
matter how flagrant an employer’s unfair labor practices might be, would, in o 
Opinion, not only encourage, but also place a premium upon resort by aie to 
industrial strife and the interruption of commerce in order to obtain redress of wrongs, 
rather than promote recourse to the orderly administrative process established by the 
Act.” Volney Felt Mills, Inc., 70 NLRB 908, 910 (1946). 
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been consistently refused by the Board, and such refusal has been approved 
by this Court. See United Steelworkers of America, AFL-CIO, Local 5571 
v. N.L.R.B., supra,___ App. D.C.__, 401 F.2d at 438 (order sought 
by union requiring backpay to run from date unfair labor practice strikers 
were replaced by employer); Louisville Typographical Union No. 10, ITU 
v. N.L.R.B., 67 LRRM 2462 (C.A. D.C.), decided per curiam, December 
22, 1967 (order sought requiring backpay to run from inception of unfair 
labor practice strike); Food Store Employees Union, Local 347 vy. N.L.R.B., 
—___App. D.C.___, 413 F.2d 407 (1969) (same). Moreover, the 
Board’s position that strikers — including unfair labor practice strikers — 
who are discharged during the course of the strike must abandon the 
strike before they are entitled to backpay, has specifically been approved 
by the courts. Golay & Co., Inc. v. N.L.R.B., 371 F.2d 259, 263 (C.A. 
7, 1966), cert. denied, 387 U.S. 944: N.L.R.B: v. Globe Wireless Co., 193 
F.2d 748, 752 (C.A. 9, 1951); N.L.R.B. v. Leach, 234 F.2d 400, 401 (C.A. 
3, 1956); Cf. N.L.R.B. v. Comfort, Inc., 365 F.2d 867, 877-878 (C.A. 8, 
1966). See also, Sea-Way Distributing, Inc., 143 NLRB 460 (1963); MR. 
& R. Trucking Co., 178 NLRB No. 35, slip. decision 20, n. 35, (1969) (three 
copies of this decision have been lodged with the Court); Baldwin County Electric 
Membership Corp., 145 NLRB 1316, 1319 (1964). 


The Union contends that the strikers here were necessarily discouraged 
from applying for reinstatement when they were told by their employer 
that they had been discharged. This contention is without merit. These 
employees had authorized the Union to call the strike, and had elected to 


withhold their services in support of it. Having assumed the status of 
strikers under the Union’s leadership, and having remained on strike 

throughout the pre-discharge period, strikers who did not return to work 
in the post-discharge period presumably failed to do so because of their 
continued support of the strike, absent evidence of a change of heart. 
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Since loss of wages during this period was the result of their own with- 
holding of services, and was not the product of the unlawful discharges 
themselves, these employees are no more entitled to backpay for the 
period they remained on strike than are strikers generally. 


For these reasons, the Board’s policy of awarding backpay only upon 


an affirmative showing that a discharged striker has prematurely abandoned 
the strike, is a reasonable exercise of the Board’s “discretion under Section 
10(c) to order reinstatement with or without backpay ‘as will effectuate 
the policies’ of the Act under the circumstances of a particular case” 
(Golay, supra, 371 F.2d at 263). The individual employee may, of course, 
abandon the strike at any time prior to its termination, and if the em- 
ployee is an unfair labor practice striker, or an economic striker who has 
not been replaced, le is entitled to backpay if the employer does not 
promptly reinstate him. Several employees individually abandoned the 
strike in the instant case, and the Board’s order awards backpay ito these 
employees from the date of the employer’s refusal to reinstate them. As 
to the remaining strikers, however, the Board properly tolled backpay until 
the Union itself abandoned the strike and requested reinstatement on their 
behalf. Golay, supra, 371 F.2d 263. | 


In short, it “cannot [be said] that the traditional relief profied here 
will be so ineffective to enforce the policies of the Act as to be insuffi 
cient as a matter of law.” United Steelworkers of America, AFL-CIO, 
Local 5571 v. N.L.R.B., supra, ____ App. D.C.___, 401 F.2d at 438. 
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CONCLUSION 


For the foregoing reasons, we respectfully submit that a decree should 


issue denying the Union’s petition for review in No. 22,872, and granting 


enforcement of the Board’s order!® in No. 23,010. 


ARNOLD ORDMAN, 
General Counsel, 
DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


WILLIAM WACHTER, 
CORINNA LOTHAR METCALF, 
Attorneys, 


National Labor Relations Board. 


March 1970. 


. 


16 Although the Company asserted before the Board that a broad cease and desist 
order, restraining the Company from “in any other manner” violating its employees’ 
Section 7 rights, is unwarranted in this case, such an order is appropriate where, as here, 
the employer’s conduct evinces a predisposition to violate employee rights on a broad 
front. | See N.L.R.B. v. Express Publishing Co., 312 U.S. 426, 437-438 (1941);NL.RB. 
v. Southern Transport, Inc., 343 F.2d 558, 560-561 (C.A. 8, 1965); N.L.R.B. v. Con- 
tinental Oil Co., 179 F.2d 552, 555-556 (C.A. 10, 1950). Where such an unlawful 
purpose is shown, “* * * it is not necessary that all of the untravelled roads to that 
end be left open and that only the worn one be closed.” Electrical Workers v.N.L.R.B., 
341 U.S. 694, 706 (1951). 
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No. 23,010 
Nationan Lasok Retations Boaxp, Petitioner, 
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On Petition for Review and Application for Enforcement of an 
Order of the National Labor Relations Board 


BRIEF FOR RESPONDENT 
FLORIDA MACHINE & FOUNDRY COMPANY AND 
FLECO CORPORATION IN NO. 23010 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Whether the Board erred in finding that the Company 
violated Section 8(a)(5) and (1) of the Act by allegedly 
failing and refusing to bargain in good faith with the 
Union on and after November 28, 1966. 


2. Whether the Board erred in relying on evidence of 
unfair labor practices allegedly engaged in by the Com- 
pany prior to the six months statute of limitation period, 
specified in Section 10(b) of the Act in order to find an 
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unlawful refusal to bargain in good faith within the period 
six months prior to filing the charge. 


3. Whether the Board erred in finding that the alleged 
refusal to bargain in good faith with the Union on and 
after November 28, 1966 caused the strike of February 28, 
1967. 


4, Whether the Board erred in finding that the Com- 
pany violated Section 8(a)(3) and (1) of the Act by al- 
legedly replacing certain persons who went on strike and 
failing to discharge replacements to make room to rehire 
strikers seeking reinstatement. 


5. Whether the Board erred in finding that the Com- 
pany violated Section 8(a) (5) and (1) of the Act by al- 
legedly refusing to supply the Union with the names and 
classifications of, and a schedule of wages paid to, em- 
ployees after the strike began, and by refusing to comply 
with the Union’s request for area wage survey information 
within a reasonable time. 

6. Whether the Board erred in finding that the Company 
violated Section 8(a)(5) and (1) of the Act by allegedly 
unilaterally increasing wages on October 2, 1967. 


7. Whether the Board erred in finding that the Company 
violated Section 8(a)(1) of the Act by allegedly promising 
wage increases to induce employees not to engage in pro- 
tected strike activity. 


COUNTERSTATEMENT OF CASE 
1. NATURE OF CASE 


At its core this is a case charging a violation of the 
Company’s obligation to bargain in good faith with the 
Union by reason of its alleged ‘‘surface bargaining”’ with 
the Union and failure to make ‘‘meaningful concessions’’ 
to the Union on any ‘“‘major issue”’ (App. 44).” 


1 References to the Appendix will be cited as ‘¢App.’? and the page 
number. 
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The Board concluded, in agreement with the Trial Ex- 
aminer, that the evidence supported this charge (App. 56- 
61). The Board also concluded, as did the Trial Examiner, 
that the strike commencing on February 28, 1967 was 
caused by this alleged violation of Section 8(a)(5) of the 
Act, and, therefore, that all strikers applying for reinstate- 
ment after the strike had to be rehired with “‘back pay’’, 
even if that meant discharging striker-replacements? The 
validity of the reinstatement with back pay order, there- 
fore, rests entirely on the issues of (1) whether the Com- 
pany violated the Act by allegedly engaging in “surface 
bargaining’’ and allegedly failing to make ““meaningful 
concessions,’’ and (2) whether the alleged refusal to bar- 
gain in good faith caused the strike. 


The Board found three other unfair labor practices, which 
will be discussed in this brief, but they lack the significance 
of the central finding of alleged “‘surface bargaining’’ be- 
cause they were found mot to have caused or prolonged 
the strike of February 28, 1967 and. thus, cannot form the 


basis for the order of reinstatement and backpay. These 
subsidiary findings were that: 


1. The Company failed and refused to give, or delayed 
giving, the Union information relating to (a) names, clas- 
sifications and wages paid employees after the strike and 
(b) area wage survey data. 


2. The Company in violation of Section 8(a)(1) of the 
Act promised employees wage increases if they would re- 
frain from joining the strike. 


3. The Company granted unilateral wage increases on 
October 2, 1967. As admitted by the Board in its brief, 


2The critical difference between a strike caused by an employer’s unfair 
labor practices and one caused by simple failure to agree in the terms 
of an agreement (‘‘economic strike’’) is that in the former case all 
strikers seeking unconditional reinstatement after the strike must be re- 
hired, even if strikerreplacements must be discharged, whereas in an 
economic strike strikers who seek reinstatement need not be rehired if 
they have been permanently replaced. NLEB v. Mackay Radio ¢ Telegraph 
Co., 304 U.S. 333 (1938); Mastro Plastics Corp. v. NLEB, 350 U.S. 270 
(1956). 
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however, the validity of this finding rests on the validity 
or invalidity of its finding that the Company’s conduct in 
the negotiations was unlawful (Bd. Br., p. 28). If the 
bargaining was lawful, there was an impasse on the subject 
of wages, permitting the employer to take unilateral action. 


2. COUNTER STATEMENT OF FACTS 


As can be readily seen from the brief exposition of the 
nature of the case given above, the key to the entire case 


is the bargaining. 
A. 
Bargaining Meetings 

The Company and the Union met on eleven occasions— 
eight before the strike of February 28, 1967 and three after 
the strike—in an effort to arrive at an agreement. These 
meetings were on October 27, November 28, December 19, 
1966, January 6, 25, February 7, 13, 22, March 14, May 1, 
and August 7, 1967. 


This was an ‘“‘initial contract’’ situation since the Union 
had been certified as the collective bargaining agent only 
on October 3, 1966. Just after the certification, the Union 
on October 10, 1966 sent its proposed contract to the 
Company (App., pp. 77-97; 403). 

The first meeting was scheduled for October 27, 1966, 
but had to be adjourned because of the failure of the 
Union representatives to show up for such meeting (App. 
147). 


The next meeting was scheduled for over a month later 
—November 28, 1966. The record discloses no objection 
by the Union to the delay between October 27 and November 
28, 1966. At the November 28 meeting the Union went 
over its initial proposal (App. 419), and requested infor- 
mation from the Company regarding (1) a list of em- 
ployees with classifications, dates of employment, rates 
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of pay, department, age and number of dependents and (2) 
@ copy of the pension and insurance plans (App. 147-148). 


The Union testimony was that at the November 28 
meeting the Company agreed in principle, or at least had 
no objection in principle, to the following provisions of 
the Union proposal: 


1. The recognition clause (App. 420). 

2. An ‘‘indication’?’ of agreement on a 60-day probation- 
ary period (App. 420). 

3. The Union responsibilities clause (App. 420). 

4. A provision in the overtime clause disclaiming that 
it was a guarantee of hours of work per day (App. 421). 


5. The language of the holiday clause, but not the number 
of holidays (App. 421). 


6. A provision in the vacation article that vacations 
should not acerue from year to year (App. 421). 


7. A provision in the vacation article that employees 
who worked during their vacation would receive vacation 
pay and regular pay for time worked (App. 421-422). 


8. The discharge article, providing for submission of 
discharge to the grievance procedure and the reinstate- 
ment without prejudice of any employee unjustly dis- 
charged or suspended (App. 422). 

9. The article providing for Union bulletin boards (App. 
422). 

10. Partial agreement on a leave of absence clause (App. 
422). 

At the conclusion of the meeting it was agreed that the 
Company would prepare a counterproposal in writing ( App. 
423). 

Twenty-one days after this meeting the parties met 
again on December 19, 1966. During this interval the 
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Company had prepared a counterproposal in writing and 
responded fully to the Union’s request for information 
regarding the employees and the pension and insurance 
plans At this meeting the principal Union negotiator at 
the previous meeting—Edwards—was not even present, 
and his position was taken by one McCall (App. 149). 
At the outset of this meeting the Company gave the Union 
the information it requested and also a written counter- 
proposal (App. 98-116). 


After the Union took a break to study the Company’s 
counterproposal, McCall began his analysis of the proposal 
with the calculatedly abusive and inflammatory observation 
that it was similar to those he had seen in the auto in- 
dustry in the 1930’s (App. 149, 427). Having thus set 
the stage, McCall went through the Company proposal, 
rejecting in whole or in part or deferring comment on 
all but the provisions permitting the Union the use of 
bulletin boards, the provision for military leave, and the 


provision which the Company agreed to furnish washing 
facilities (App. 153-154; 437-438). 


At the conclusion of this meeting and the first mutual 
review of each side’s opening proposals, the following 
important areas of disagreement emerged: 


1. Arbitration 


Union position—Compulsory arbitration by outside 
arbitrator of all unresolved grievances. 


Company position—Permissive arbitration upon mu- 
tual agreement, with a provision for parties to rely 
on economic power (strike or lockout) if the other 
party refused to submit a grievance to arbitration. 


3 There was testimony from the Union representative that he urged an 
earlier date for a meeting than December 19, 1966 (App. 423). The record 
fails, however, to show why urgency became a Union priority only on No- 
vember 28 after it had failed utterly to attend a meeting on October 27, 
1966 and had made no effort to meet before November 28, 1966. 


2. No-Strike Clause 


Union position—General provision against union 
calling, authorizing or sanctioning a strike during 
the agreement. 


Company position—More specific provision against 
permitting a strike and provision for immediate 
judicial redress of violation. 


3. Management Rights 


Union position—Would agree only to brief and 
general clause. 


Company position—A broad and inclusive clause 
not subject to arbitration. 


4. Seniority 


Union position—Plant-wide seniority ; superseniority 
for local union officers; posting of job vacancies; 
filling of vacancy by senior employee bidding and 
provision for five-day period in which senior em- 
ployee would become familiar with job. 


Company position—Departmental seniority; 90-day 
probationary period; ability as judged by Company 
to be the primary factor in promotions, rehires and 
transfers, but seniority to govern where relative 
ability is equal; no superseniority for local union 
officials. 


5. Checkoff 
Union position—Dues checkoff provision in contract. 
Company position—No dues checkoff provision. 

6. Company Rules 
Union position—Company rules should not be made 
part of contract. 


Company position—Company rules should be ex- 
pressly incorporated into contract. 


. ‘“‘Zipper’’ clause 


Union position—No clause in contract reciting that 
the agreement is the full agreement of the parties 
and waiving further negotiations during its term. 


Company position—Inclusion of such clause. 
. Physical Exams 


Union position—Physical exams (other than pre- 
hire exams) to be required only after illness and 
layoff. 
Company position—Physical exams may be required 
at any time; penalty of suspension for noncom- 
pliance. 


. Overtime 


Union position—Time and one half for all hours 
worked over 40 in any week and all time in excess 
of 8 in any day; equal distribution of overtime. 


Company position—Time and one half for all hours 
over 40 in any week, but no daily overtime or equal 
distribution of overtime. 


. Vacations 


Union position—To be eligible for vacation employee 
must have worked a minimum of 1500 hours in 
preceding year; schedule of 1 year—one week, 2 
years—two weeks, 4 years—3 weeks, and 10 years 
—4 weeks. 


Company position—To be eligible for vacation em- 
ployee must have worked a minimum of 1800 hours 
in preceding year; schedule of 1 year—1 week, 5 
years—2 weeks, 10 years—3 weeks. 

. Holidays 


Union position—9 paid holidays. 


Company position—6 paid holidays. 


12. Reporting Pay 


Onion position—Pay for four hours for employee 
who reports for work when no work is available if 
he has not been notified on previous day. 


Company position—2 hours reporting pay. 
13. Insurance 


Union position—Daily rate, surgical schedule and 
life insurance should be increased in an unspecified 
amount.* 


Company position—Current plan with $9.00 daily 
rate. 


14. Rates of Pay 


Union position—Across-the-board inerease of $.22 
per hour for one year contract. 


Company position—No immediate offer of wage in- 
crease made. 


15. Shift Differential 


Union position—4:00 p.m. shift—10¢ ; 8:00 p.m. shift 
—12¢; 11:30 shift—15¢. 


Company position—Current shift differential of: 
4:00 p.m. shift—5¢; 8:00 p-m. shift—8¢; 11:30 p.m. 
shift—10¢. 


As is normal in any first contract situation, there were 
other more minor areas of disagreement. 


At the conclusion of the December 19, 1966 meeting, 
the Union negotiator testified that he pressed the Com- 


4 This position was later refined in the February 7, 1969 session to mean 
a daily hospital rate of $20.00, $45.00 per week sickness and accident, $450.00 
maximum surgical and $5000.00 life insurance (pp. 168-169), 

5 Originally the Union had Proposed a detailed wage schedule covering the 
various classifications (App. 85-86), but on February 7, 1967, this demand 
was reduced to an across-the-board 22¢ per hour demand (App. 170). 


10 


pany’s attorney and chief negotiator Bowden for a date 
for another meeting; that Mr. Bowden said he would have 
to check his calendar; that McCall gave Bowden his room 
number and phone at the Holiday Inn; that when Bowden 
did not return his call he called Bowden’s home and was 
told by Bowden’s daughter that he was at a meeting of 
the Quarterback Club;° that McCall left a message, but 
received no reply; and finally that when McCall called 
Bowden again, Bowden requested that negotiations be put 
over past the holiday period (App. 439-441). 


The next meeting was held on January 6, 1967, barely 
18 days after the previous meeting in which the parties 
were in substantial disagreement on the areas enumerated 
above, and in which neither side indicated that a few 
rapidly scheduled bargaining sessions could produce a quick 
breakthrough. 


At the meeting held on January 6, 1967, both Messrs. 
McCall and Edwards appeared for the Union, with McCall 
taking the leading role. 


Although the parties spent the entire day in negotiations 
and discussed most of the areas in dispute, there was rela- 
tively little movement by either party. The concessions 
made by the Company at this session included: 


1. Seniority—Company agreed to Union proposal against 
accumulating seniority in non-bargaining unit jobs; pro- 
vision for laid-off employees to keep addresses current; 
and cut-off period within which persons must return. Also, 
a 60-day probationary period was agreed to, representing 
a compromise between the 90 and 30 day proposals (App. 
434). 


6McCall stood by his testimony—though somewhat lees confidently—when 
it was suggested to him that Bowden’s only daughter was at college at 
the time of the alleged call and that meetings of the Quarterback Club 
ended in November (App. 463-464). 
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2. Checkoff—The Company told the Union that a check- 
off clause ‘‘would not bar us from getting a contract?’ 
(App. 431). 


3. Vacations—The Company reduced its eligibility pro- 
posal from 1800 hours in the preceding year to 1700 hours 
(App. 158). 

The only concessions made by the Union were its agree- 


ment that seniority should operate on a departmental rather 
than plant-wide basis ( App. 156). 


The next meeting scheduled was for January 25, 1967, 
nineteen days after the session on January 6, 1967. 


At the January 25, 1969 session (which was to a large 
extent devoted to an exposition of the insurance problems) 
the Company made the following concessions: 


1. Grievance Procedure—The Company agreed to the 
Union’s revised grievance procedure (App. 163, 124-126; 
458). 


2. Wage Rates—The Company agreed to increase the 
top rate for four job classifications from $.12 to $.27 per 
hour, depending on the classification (App. 165, 170, 456). 


3. Insurance—Company proposed an increase in the 
daily hospitalization rate from $9.00 per day to $15.00 
per day (App. 165-166; 457). 


4. Reporting Pay—Company increased its proposal for 
reporting pay from two to three hours (App. 166). 


At this meeting the Union submitted its revised grievance 
clause, which was accepted by the Company, and its re- 
vised seniority clause, which was accepted in principle 
by the Company (App. 479-480). 


The next meeting took place on February 7, 1967, just 
thirteen days following the previous one. This was the 
first meeting before the Federal mediator, and, as is nor- 
mally the case, the meeting was largely taken up with ac- 


12 


quainting the mediator with the respective positions of the 
parties. 


The company, however, made several significant con- 
cessions at this meeting. They included: 


1. Company Rules—Company would agree to delete 
recitation of rules in contract if Union would agree to 
side letter agreeing that the established rules were rea- 
sonable. This was tied to the Company’s position on 
arbitration (App. 171). 


2. Shift Differential—Company agreed to increase differ- 
ential on the shift starting at 4:00 p.m. from 5¢ to 7¢, on 
the shift starting at 8:00 p.m. from 8¢ to 10¢, and on the 
shift starting at 11:30 p.m. from 10¢ to 12¢ (App. 172). 


This compared with the Union’s proposal of 10¢, 12¢ and 
15¢ for such shift differentials (App. 81). 

3. Vacations —The Company again lowered its eligi- 
bility criterion for the year preceding the vacation to 1,650 
hours (App. 172). 


4. Rates of Pay—Company proposed that in addition to 
the individual rates it had agreed to for the four specified 
categories, all other employees be given an across-the- 
board increase of $.08 per hour (App. 173). 


5. Reporting Pay—The Company agreed to the Union’s 
proposal of 4 hours reporting pay (App. 173). 


In this session the Union indicated general agreement 
with the Company’s management rights clause (but not 
its proposed exclusion from arbitration), proposed shift 
differentials of 8¢, 10¢ and 15¢, reduced its holiday de- 
mand to seven paid holidays, agreed on 1,650 hours eligi- 
bility for vacations (and providing 2 weeks vacation after 
3 years instead of two years), and reduced its wage demand 
from 22¢ to 20¢ across-the-board (App. 167-179 ; 480-487). 


The seventh bargaining session took place a week later 
on February 13, 1967. The two theretofore most active 
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union negotiators—Edwards and MeCall—were inexplica- 
bly not present at this meeting (App. 179). 

little or no movement by either 

Session on the 13th. The Union 

agreement on February 6, 1967 to 

ment rights and ““zipper’’ 

parties spent the time res 

several issues still outstandi 


The eighth meeting and the last one preceding the strike 
took place nine days later on February 22, 1967. Mr. 
Edwards did attend this meeting for the Union. There 
was little movement by either side at this meeting. The 
Union made no moves at all and the Company accepted, 
with certain modifications, a draft submitted by the Union 
on February 7 with respect to seniority, and accepted the 
Union’s proposed proviso to the management rights clause 
prohibiting subcontracting for the purpose of discriminat- 
ing against an employee by reason of his Union membership 
(App. 193-194), 


The strike began on February 28, 1967. The first bar- 
gaining session after the commencement of the strike took 
place on March 14, 1967 and resulted in no concessions 
by either side. As is normal, the discussion centered 
largely around issues generated by the strike itself rather 
than bargaining issues (App. 196-200). 


The next meeting took place on May 1, 1967. At this 
meeting the Union injected a new Proposal that all strik- 
ing employees would have to be rehired before any agree- 
ment was reached, and lowered its wage demand from 
20¢ to 18¢ across-the-board (with the exception of the 
four higher paying job classifications on which the Com- 
pany had made a higher offer) (App. 203-204). The Com- 
pany did not change its position in any material respect. 


The eleventh and final bargaining session was held on 
August 7, 1967, a month after the Union had abandoned 
the strike on July 10, 1967. At this session, which the 
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Union requested, the Union reiterated its demand for im- 
mediate reinstatement of all strikers. The Union also 
indicated its willingness to drop its ‘‘Intent and Purpose’’ 
clause, agreed to include the Company rules in the con- 
tract, provided that penalties for infractions were reduced, 
agreed to physical exams, provided that if an employee 
disagreed with the result he could get another medical 
opinion and have any difference of opinion resolved by a 
third mutually agreeable doctor, agreed to the present limit 
on life insurance, provided the Company would pick up 
the entire cost of the program for employees and de- 
pendents, and agreed to drop its demand for a seventh 
holiday (App. 207-208). 


The Company agreed to reduce the severity for certain 
rules infractions, agreed to medical arbitration, provided 
the employee would pay one half the cost of the impartial 
doctor, and agreed, at the Union’s request, to change the 
wording of its no-strike clause proposal to eliminate the 
language stating the Union would not ‘‘permit’’ unau- 


thorized work stoppages and substitute the word ‘‘au- 
thorize’? (App. 209-210). 


B. 
Testimony Concerning Alleged Pre-Election Conduct 


Over the strenuous and continuing objection of counsel 
for the Company, the Trial Examiner, with the approval 
of the Board, permitted counsel for the General Counsel 
to go into matters occurring around the time of the Union’s 
representation election in September of 1966 to shed self- 
styled ‘‘background’’ on the bargaining (App. 222; 245). 
All of these events are outside the six-month statute of 
limitations specified in Section 10(b) of the Act. As we 
will show in the Argument, these matters are far from 
“‘background’’. They were and are continuing to be used 
unfairly by the Board to cast a pall of subjective suspicion 
over the entire later course of objective and faultless con- 
duct by the Company in the negotiations and to pre-judge 
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the results of the bargaining and the outcome of this case 
itself. 


As happens with a frequency which should be disturbing 
to any Court of Appeals, the Trial Examiner, with Board 
approval, gave indiscriminate credence to ail the testimony 
of all the witnesses for the Union and discredited all the 
contradictory testimony of all of the witnesses of the Com- 
pany to these remote conversations in the early Fall of 
1966. 


Counsel for the General Counsel thus produced some 
thirteen witnesses to relate statements they had allegedly 
heard from some five or six supervisors during the hard- 
fought election in September 1966. 


Most of the evidence (over a year old when given) in- 
volved conversations the supervisors had with employees 
trying to persuade them to vote against the Union. In 
view of the highly remote relevancy of such campaign 
propaganda to the Company’s bargaining from October 
1966 through August 1967, we will not burden this brief 
with an exhaustive analysis of such testimony. 


The testimony most directly relied upon by the Board 
in its brief to prove a violation of the Company’s bargain- 
ing obligation was the following (Bd. br., p. 20): 

1. Testimony of employee Singleton that Company Vice- 
President Madison told him in the midst of the election 
campaign that if the Union came in “well never sign a 
contract’? (App. 222). 


2. Testimony of employee Mays that Foreman Rhoden 
told him during the campaign that “the Company would 
never sign a contract with any Union’?. (App. 223) 


3. Testimony of employee Wright that Company Vice- 
President Thomas Peacock told him that if the Union won 
the election ‘‘we wouldn’t get a contract because it was 
@ non-union job.’’ (App. 291). 
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4. Testimony of employee Felton that foreman Morgan 
told him during the campaign that the Company would 
never sign a contract with the Union (App. 282). 


5. Testimony of employee Withers that Company Presi- 
dent Russell had said in a speech to the employees that 
‘“twe won’t have a Union’? (App. 252). This testimony 
conflicted with the testimony of the employee Thomes, 
who testified that Mr. Russell’s speech to the employees 
followed verbatim a written speech which Thomes had 
been given in advance, and which Thomes initialed immedi- 
ately after the speech (App. 525-526; 212-214). It is of 
some interest to note that immediately after Withers at- 
tributed this statement to Mr. Russell he said ‘‘Now, I 
could have this mixed up with another talk—he said—the 
boys told me he said—now I don’t hear too good—that he 
said—’? (App. 252). It is just short of incredible that 
the Board not only credited this testimony of Withers, but 
strongly relies on it in its brief (Bd. br., p. 20). 


Madison, Rhoden, Thomas Peacock and Morgan all 
unequivocally denied the above referred to statements 
which were thus attributed to them (App. 528-529; 506- 
508; 521; 515-516). In view of the state of the record it 
was deemed unnecessary and cumulative to have Mr. 
Russell deny what Mr. Withers testified the ‘“‘boys’’ told 
him about Mr. Russell’s speech. 


The Trial Examiner and Board failed to include in their 
assessment of the background of this case the undisputed 
fact that this Company has an unblemished record of prior 
compliance with the National Labor Relations Act. No 
complaint has ever issued against this Company, even 
though its employees were union-represented from 1942 to 
1958 and even though there was a major strike in 1958 
(App. 523). 
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Cc 


The Replacement of Strikers, the Conditional Request for 
Reinstatement and the Manner of Rehiring of Strikers 
In order to keep the plant running, the Company began 

to hire permanent replacements for the strikers shortly 

after the commencement of the strike. By March 16, 1967 

some 160 striking employees had been replaced by per- 

manent replacements hired since the strike began, and 
they were informed of that fact (App. 72, 376-77). The 

Company introduced a detailed list at the hearing show- 

ing the name of the striker, the name of the striker’s re- 

placement, the job classification involved, the hourly rate 

of pay and the date of replacement (App. 215-19). 


At the hearing it was agreed that the Company utilized 
the following procedure in dealing with strikers who sought 
reinstatement: if the striker had not been replaced at the 
time he sought reinstatement, he would be reinstated to 
his old job with full seniority and all other job rights; if 


the striker had been replaced and requested to be rein- 
stated, he would be reinstated without discrimination if 
there was work available, but as a new employee (App. 
288-290). 


On July 9, 1967 the Company received the following 
telegram from the Union: 


“Sir the United Steel Workers of America has di- 
rected all striking members of Florida Machine and 
Foundry and Fleco to return to work as soon as possi- 
ble, beginning at 8 am. Monday J uly 10, 1967. Some 
are presently out of town but will report in the near 
future. This telegram is the Union’s official notice 
that all strikers hereby request to return to work. 
Their return to work is not conditioned upon any 
demand by the Union, save that such employees be put 
to work on the same job each previously held or on 
a similar job of equivalent pay”? (App. 65-66). 
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Following this telegram the Company continued to rein- 
state strikers, using the same policy on reinstatement that 
it had utilized prior to the telegram. 


The Trial Examiner found that the Union’s telegram 
quoted above qualified as an unconditional application for 
reinstatement. 


The Company excepted to this finding of the Trial Ex- 
aminer based on the Board’s decision in Ozark Dam Con- 
structors, 99 NLRB 1031, 1038-1041, which held that a 
similar type of telegram constituted merely an indication 
that the strike was over and that employees would be 
requesting reinstatement. This was the apparent con- 
struction of the telegram by the strikers themselves since 
shortly after July 10, 1967 many of the strikers made in- 
dividual applications for reinstatement (App. 68-71). 


The Board did not adopt in full the Trial Examiner’s 
remedy. Instead it held: 


“‘Tn the Remedy section of his Decision, the Trial 
Examiner recommended that the Respondent make the 
strikers whole for any loss of pay suffered because of 
the discrimination against them, but he did not de- 
termine a date on which the backpay period should 
begin. In view of the various dates on which the 
strikers made application for reinstatement, we shall 
order the backpay period for each striker to begin 
5 days after the date of such striker’s application 
and to run until the date of reinstatement, with actual 
dates to be determined in compliance proceedings.’’ 
(App. 59-60) 


General Counsel’s Ex. No. 4 (App. 68-71) lists the dates 
of request for reinstatement of strikers up to the date 
of the hearing. If any compliance proceeding is required, 
therefore, it will presumably be limited to ascertaining 
the dates of request for reinstatement of strikers who 
applied after the date of the hearing. 
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ARGUMENT 
L 
THE COMPANY BARGAINED IN GOOD FAITH WITH 
THE UNION 
The major premise of the conclusion of the Trial Ex- 
aminer and the Board was that: 
“‘Under all the circumstances, I find that the Company 
made no meaningful concessions on any major issue 
and that its wage offers and other concessions made 
‘here and there’ amounted to no more than ‘surface 


bargaining’ and were part of ‘a purposeful strategy 
to make bargaining futile or fail,’ ”’ (App. 44) 


This keystone finding is erroneous as a matter of law and 
as a matter of fact, and the edifice of other findings de- 
rived from this erroneous conclusion are likewise in error. 


The Supreme Court has had recent occasion to redefine 
the scope and limitations of the obligation to bargain con- 
tained in Section 8(a) (5) of the Act. In Porter Co. v. 
NLRB, ——_ U.S. ——, 73 LRRM 2561 (1970), the Court 


held that the Board could not order an employer to in- 
clude a checkoff provision in a proposed collective bar- 
gaining agreement to vindicate his obligation to bargain in 
good faith. In so ruling the Court stated: 


‘The object of the Act was not to allow governmental 
regulation of the terms and conditions of employment, 
but rather to ensure that employers and their employees 
could work together to establish mutually satisfactory 
conditions. The basic theme of the Act was that 
through collective bargaining the passions, arguments 
and struggles of prior years would be channeled into 
constructive, open discussions, leading, hopefully to 
mutual agreement. But it was recognized from the 
beginning that agreement might in some cases be im- 
possible, and it was never intended that the Govern- 
ment would in such cases step in, and become a party 
to the negotiations and impose its own views of a 
desirable settlement. This fundamental limitation was 
made abundantly clear in the legislative reports ac- 
companying the 1935 Act.’ 
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The Court then noted the provision of Section 8(d) in 
the 1947 amendments, providing that: 


‘‘[S]uch obligation [the obligation to bargain in good 
faith] does not compel either party to agree to a pro- 
posal or require the making of a concession.”’ 


It also noted its construction of that amendment in NLRB 
v. American National Ins. Co., 343 U.S. 395, 404 (1952), 
where it said that it is: 


“clear that the Board may not, either directly or in- 
directly compel concessions or otherwise sit in judg- 
ment upon the substantive terms of collective bargain- 
ing agreements.”’ 


Finally it noted its similar holding in the later case of 
NLEB v. Insurance Agents, 361 U.S. 477, 487 (1960), that: 


“it remains clear that §8(d) was an attempt by Con- 
gress to prevent the Board from controlling the settling 
of terms of collective bargaining agreements.’? 


The Board decision in the present case is in square con- 
travention of these uniform, recent and clear pronounce- 
ments of the Supreme Court. The Trial Examiner, with 
Board approval, made the following holdings: 


1.‘‘The Company proposed and insisted throughout 
the negotiations that the Union accept contract 
clauses which drastically curtailed the Union’s rep- 
resentation rights.’’ (App. 41) 


. “As the Company included in its proposals no im- 

provements in existing conditions of employment 
which might compensate the employees for this 
sweeping relinquishment by the Union of their right 
of representation its proffered contract was one 
which the Union could not possibly justify to the 
employees and hence frustrated rather than fur- 
thered collective bargaining.’’ (App. 42-43) 


. “Yet the Company never significantly retreated from 
its initial bargaining position so making negotiations 
an exercise in futility...’ (App. 43) 
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4. ‘The Company never deviated from its initial posi- 
tion that seniority be limited to job classifications 
within a depaxtment and ultimately insisted on its 
own seniority proposal . .. ”? (App. 44) 


. “<The Company, however, never retreated from its 
insistence that the Union accept far-reaching limita- 
tions on its right to strike together with voluntary 
arbitration of grievances...” (App. 44). 


. “Under all the circumstances, I find that the Com- 
pany made no meaningful concessions on any major 
issue and that its wage offers and other concessions 
made ‘here and there’ amounted to no more than 
‘surface bargaining’... ” (App. 44) (Emphasis 
added). 


All of these findings constitute undisguised judgments by 
the Board—uniformly adverse to the Company—on the sub- 
stantive positions and proposals made in the bargaining. 
Such findings fly literally in the face of the Porter line of 
cases and their uniform construction of Section 8(d) of 


the Act. 


The Trial Examiner, with the Board’s approval, brushed 
aside these objections in a footnote, barely acknowledging 
the existence of the American National Insurance Company 
and Insurance Agents cases, and concluding that they did 
not preclude the Board’s substantive evaluation of bargain- 
ing positions ‘‘in the context of the whole case’’ (App. 41- 
42). This, however, is precisely the kind of indirect effort 
by the Board to compel concessions and sit in judgment on 
the substantive terms of collective bargaining proposals 
that the Board expressly condemned in the American Na- 
tional Insurance case. The adverse bargaining order 
against the Company and the reinstatement with backpay 
order on which it is based has been issued because of the 
Board’s adverse judgment on the proposals made by the 
Company in bargaining. To hedge the proposition by stat- 
ing that this judgment was made ‘‘in the context of the 
whole case” does not lessen the intrusion of the Board 
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into the substance of the proposals and concessions made 
in the bargaining. It is merely a smokescreen of verbiage 
calculated to divert the attertion of this Court from the 
control the Board seeks to impose over the terms and sub- 
stance of the bargain. 


Neither the Trial Examiner nor the Board held that any 
of the bargaining proposals made by the Company was 
illegal. Yet throughout the decision of the Trial Examiner 
and Board there runs an undercurrent of disapproval of 
certain negotiating positions taken by the Company. 


Thus the Trial Examiner faults the Company’s proposed 
“Management Rights’’ clause because it seeks to exempt 
from arbitration certain of the Company’s essential pre- 
rogatives. Inasmuch as there is no legal requirement or 
compulsion to agree to an arbitration clause at all, it is 
anomalous for the Board to cast doubts on the validity of 
a proposal exempting certain well recognized management 
prerogatives from arbitration. 


The Trial Examiner further faults the Company’s pro- 
posed ‘‘Zipper Clause’’, which sought only to recite that 
the collective bargaining agreement contained the entire 
agreement between the parties. This clause, commonly 
found in labor agreements, is designed to prevent the Jacobs 
Mfg. Co. type of situation in which the Union demands 
bargaining in mid-term of the contract over a matter not 
specifically considered or discussed by the parties in bar- 
gaining. The Board and Courts, while giving various 
meanings to such clauses,® have never before suggested that 
such clauses are illegal or may be considered illegal even 
‘sin the context of the whole case.”’ 


The Trial Examiner and Board castigated these contract 
proposals as constituting, if accepted, a ‘‘sweeping relin- 


7 Jacobs Mfg. Co., 94 NLEB 1214, 28 LREM 1162, enf’d., NLEB v. Jacobs 
Mfg. Co., 196 F.2d 680 (2d Cir. 1952). 


8 See, ag., NLEB v. C & C Plywood Corp., 385 U.S. 421 (1967). 
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quishment by the Union of their right to representation’’ 
(App. 42). This generalization overlooks the fact that the 
basic representative rights of a Union are the right to nego- 
tiate on behalf of the employees it represents and to repre- 
sent such employees in the prosecution of grievances. These 
rights are in no way touched by the Company’s proposal. 


The Trial Examiner also faulted the Company’s concur- 
rent proposals of no-strike and voluntary arbitration 
clauses, finding them in some way mutually incompatible 
(App. 43). This was too much even for the Board, which 
disclaimed adoption of this portion of the Trial Examiner’s 
Decision (App. 57). 


In support of its asserted authority to monitor the sub- 
stance of the negotiations and evaluate the “‘meaningful- 
ness’’ and ‘‘significance’’ of Company proposals, counter- 
proposals and concessions, the Board’s brief refers to con- 
clusionary excerpts from various cases involving wholly 
different factual situations. Prominent among these cases 
relied upon by the Board in its decision and brief is NZRB 
v. Herman Sausage Co., 275 F.2d 229 (5th Cir. 1960). Not 
quoted by the Board is the first principle established by the 
Court in that case: 


‘<The obligation of the employer to bargain in 
faith does not require the Yielding of positions fairly 
maintained. It does not permit the Board, under the 
guise of finding of bad faith, to require the employer 
to contract in a way the Board might deem proper.’’ 
275 F.2d at 231-232. 


In that case, however, the Board found evidence to sup- 
port a conclusion, adopted by the Court, that the employer 
had a “‘purposeful strategy”’ to frustrate or avoid bargain- 
ing. The evidence supporting that conclusion included the 
following: 


1. A unilateral wage increase prior to the strike and prior 
to a bargaining impasse. 
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2. Efforts by the Employer to bypass the Union and tu 
convince the employees that they need not rely upon a con- 
tract, but rather should rely on the Bible and faith in the 
Company president. 


3. Contract proposals by the Company that sought to 
take away existing benefits, including a dues checkoff 
provision. 


These features simply do not exist in the instant case. 


The Courts of Appeal have been vigilant in refusing to 
enforce Board bargaining orders in which the Board has 
indirectly sought to influence the substance of the bargain 
by finding that the ‘‘totality’’ of the employee’s conduct 
violated Section 8(a)(5) or by drawing adverse inferences 
on the employer’s ‘‘state of mind’’ by reference to the kind 
of proposals made in the bargaining. See, e.g., Collins & 
Aikman Corp. v. NLRB, 395 F.2d 277 (4th Cir. 1968) 
(“The Board’s reliance upon the fact that the Company 
did not change its position in regard to arbitration, check- 
off, and a no-strike clause until September 29 was equally 
improper’’); NLRB v. Gopher Aviation Co., 402 F.2d 176, 
(8th Cir. 1968) ; NLRB v. Getlan Iron Works, Inc., 377 F.2d 
894 (2d Cir. 1967); NLRB v. Alva Allen Industries, Inc., 
369 F.2d 310 (8th Cir. 1966) (‘‘The Board may not sit in 
judgment on the reasonableness of the Union proposals or 
on the unreasonableness of the Company’s action in reject- 
ing them’’); NLRB v. Almeida Bus Lines, Inc., 333 ¥.2d 
129 (1st Cir. 1964); NLRB v. General Tire & Rubber Co., 
326 F.2d 832 (5th Cir. 1964); Fetzer Television, Inc. v. 
NIRB, 317 F.2d 420 (6th Cir. 1963); NLRB v. Cummer- 
Graham Co., 279 F.2d 757 (5th Cir. 1960) (‘‘The Board does 
not urge that insistence on a no-strike clause without an 
arbitration clause establishes a per se refusal to bargain, 
but only that it justifies an inference of bad faith. If the 
Respondent had, and we say it did have, the legal right to 
insist upon the terms of its proposal, we think it cannot be 
said that the exercise of the right is evidence of bad faith’’) ; 
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Philip Carey Mfg. Co. v. NLRB, 331 F.2d 720 (6th Cir. 
1964) ; NLRB v. Wonder State Mfg. Co., 344 F.2d 210 (8th 
Cir. 1965) ; Radiator Speciality Co. v. NLRB, 336 F.2d 495 
(4th Cir. 1964) (‘It must constantly be recalled that the 
Act does not require the employer to agree with the bar- 
gaining agent, even in respect to ‘wages, hours and other 
conditions of employment.’ 7?) 


The record leaves no doubt that the key issue in the 
negotiations was the Company’s insistence on a broad man- 
agement rights clause and a clause limiting the scope of 
arbitration. The Board condemns the Company’s position 
in these key issues in this case. Yet, in a case where an em- 
ployer took a remarkably similar position on these issues, 
the Board itself upheld the Company’s conduct and dis- 
missed the Section 8(a) (5) complaint. In Procter & 
Gamble Mfg. Co., 160 NLEB No. 36, 62 LRRM 1619 (1966), 
the Company insisted throughout the negotiations on an 
equally broad management rights clause® and a clause sig- 
nificantly limiting the scope of issues that could be sub- 


mitted to final and binding arbitration. Just as in the 
present case, the Company in the bargaining conceded that 
where an issue was deemed to be not arbitrable the Union 
could strike over such issue and the no-strike clause would 
be modified to that extent. In assessing those very similar 
contract proposals the Board itself in the Procter & 
Gamble case stated that: 


Tn this connection it is well established that an em- 
ployer’s insistence upon management rights—limited 
arbitration provisions, which are mandatory subjects 
of bargaining, does not itself violate Section 8(a) (5).?? 


® The clause in that case provided: 
“The Employer will continue exclusively to establish and change produc- 
tion schedules, to create new jobs, and job classifications, to discontinue 
jobs and job classifications, to combine jobs and job classifications, to 
assign, reassign, and rearrange duties for jobs and job classifications 
and to contract out work.’? 
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As the authority for this proposition the Board cited the 
Supreme Court decision in NLRB v. American National 
Insurance Co., 343 U.S. 395, where the Court held that 
«©. | . we reject the Board’s holding that bargaining for 
the management functions clause proposed by Respondent 
was per se an unfair labor practice.” 


While the Board in the Procter & Gamble case continued 
to assert its authority to ‘‘take such proposals into account 
in assessing an employer’s motivation in negotiations,”’ 
it is difficult to understand how the Board can taken virtually 
the same contract proposals ‘‘into account’’ in one case to 
arrive at a conclusion of guilt and in another case to 
arrive at a conclusion of innocence. 


In a recent Fifth Circuit decision, NLRB v. Laney & 
Duke Storage Warehouse Co., —— F.2d ——, 73 LRRM 
2962 (5th Cir. April 7, 1970), that court found that the 
Company’s insistence in bargaining with the union on a 
management rights clause, a no-strike clause and a non- 
compulsory arbitration clause, which were virtually iden- 
tical to the clauses involved in the present case, was per- 
fectly proper. In that case, the court held: 


‘Thirdly, the Board contends that the company un- 
swervingly insisted on retaining unilateral control over 
working conditions and, therefore, did not bargain in 
good faith. Throughout the negotiations the company 
did insist on a strong management rights clause as 
well as no-strike and noncompulsory arbitration 
clauses. The master, however, found that the company 
made major concessions relating to employment condi- 
tions. Those included alterations in seniority, proposal 
of some selective wage increases, agreement to rev- 
ocable check-off, six holidays, compulsory arbitration 
for discharged employees with vested pensions rights, 
and arbitration for medical examination conflicts. 
Furthermore, the company placed in the record seven 
collective bargaining contracts containing virtually the 
same types of management rights proposals that the 
Board now contends the company could not in good 


27 


faith have expected a union to accept. We agree that 
the Board did not establish an unalterable demand by 
the company for unilateral control of employment 
conditions so as to constitute a refusal to bargain in 
good faith. Cf. NLRB v. American Aggregate Com- 
pany, 5 Cir. 1964, 335 F.2d 253.”? 


The prevalence of noncompulsory arbitration clauses and 
clauses enumerating management rights in major national 
collective bargaining agreements has been the subject of 
two studies by the United States Department of Labor. 


In a 1966 study made by the United States Department 
of Labor, some 1,717 major agreements were analyzed. Of 
these some 108 agreements had no provision for grievance 
arbitration at all, and 46 contracts had a provision, such 
as the one in issue here, for arbitration by mutual consent. 
“Major Collective Bargaining Agreements, Arbitration 
Procedures’’, Bulletin No. 1425-6, United States Dept. of 
Labor, p. 5. 


A similar study of management rights clauses by the 
Department of Labor found that of the 1,773 major agree- 
ments studied, 860 contained a formal statement of manage- 
ment rights. ‘‘Major Collective Bargaining Agreements, 
Management Rights and Union-Management Cooperation,”’ 
Bulletin No. 1425-5, U.S. Dept. of Labor, p- 5. In addition, 
this study makes the following observation on the various 
types of management rights clauses: 


““Once the basic decision is reached to include a state- 
ment of rights in the agreement, a further determina- 
tion has to be made concerning the form that the 
statement should take, i.e., whether it will consist only 
of a broad and general definition of rights (general 
statement) or contain an enumerated list of specific 
ae reserved to the employer (enumerated state- 
ment). 


““Bach form has its advocates. Those preferring the 
general statement argue that by enumerating rights 
important functions may be overlooked inadvertently. 
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Should an issue involving an overlooked right sub- 
sequently reach arbitration, the arbitrator could reason 
that the absence of this right expressed the parties 
intent; therefore, the function could no longer be 
exercised by management unilaterally. On the other 
hand, supporters of enumerated statements have held 
that specific provisions clearly define the rights of 
management and thereby offer better protection 
against their erosion. Furthermore, by furnishing a 
definite guide to arbitrators, many such clauses, it is 
claimed, help to resolve disputes that may arise as to 
the interpretation or application of agreement terms. 

“‘The latter argument seems to be the more com- 
pelling one, at least up to the time of this study. 
Enumerated statements, found in 713 agreements, 
prevailed by a wide margin over general statements 
found in 147 agreements.’’ 


Thus, the contract clauses that the Board’s decision and 
brief castigate in the present case are far from atypical. 
They are, on the contrary, the typical grist of collective 
bargaining and have been accepted by many labor organiza- 
tions in their agreements with major national corporations. 


Apart from questioning the merits of various positions 
taken by the Company in bargaining, the Trial Examiner 
and Board criticized other features of the Company’s con- 
duct at the bargaining table. 


1. Company Concessions 


The Trial Examiner and Board found that ‘‘the Com- 
pany never significantly retreated from its initial bar- 
gaining position ...’’ (App. 43), and that “the Company 
made no meaningful concessions on any significant issue 

.?? (App. 44). 

As stated above, it is the position of the Company, based 
on the quoted rulings of the Supreme Court, that the Board 
may not directly or indirectly require a company—or 
union—to make concessions in order to vindicate its good 
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faith, Assuming, however, that concessions by one side 
or the other are relevant in disclosing a party’s good faith 
at the bargaining table, the finding that the Company made 
no ‘“‘meaningful’’ or ‘‘significant?’ concession (however 
those subjective adjectives are construed) is simply at war 
with the record evidence and fails utterly to take into con- 
sideration that the Union had made no “‘meaningful’’ or 
“‘significant’’ concessions to the Company in the bargaining. 


In the course of the bargaining the Company made the 
following ‘‘significant’? and ‘meaningful’? change of 
position from its original position. 


1. Rates of Pay. The Company went from an initial 
position of holding the current line on wages to a proposal 
increasing wages of four specified skilled classifications 
from 12 cents to 27 cents per hour (meeting of 1/25/67), 
and finally to a proposal giving all employees (other than 
the four classifications in which an offer had been made) 
an across-the-board wage increase of 8 cents per hour 
(meeting of 2/7/67). 


2. Shift Differential. The Company went from a position 
of holding the line on shift differentials to the current 
5 cents for the 4:00 p.m. shift, 8 cents for the 8:00 p.m. 
shift and 10 cents on the 11:30 p.m. shift to 7 cents, 10 cents 
and 12 cents respectively (meeting of 2/7/67). 


3. Insurance. The Company went from its initial posi- 
tion that a $9.00 daily hospitalization was adequate to an 
offer of $15.00 per day (meeting of 2/7/67). 


4. Vacations. The Company went from an initial position 
that an employee to be eligible for vacation should have 
worked 1,800 hours in the preceding year to 1,700 hours 
(meeting of 1/6/67) and finally to 1,650 hours, which was 
agreed to by the Union (meeting of 2/7/67). 


5. Reporting Time. The Company went from its position 
that an employee should receive two hours reporting time 
if he showed up for work and no work was available, to 
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three hours (meeting of 1/6/67), and finally to four hours, 
which the Union had proposed (meeting of 2/7/67). 


6. Seniority. The Company went from an initial posi- 
tion making ‘‘ability as recognized by the Company’’ the 
primary factor in promoting, rehiring or transferring to 
a position making seniority the basis for promotions, 
layoffs, transfers and filling of permanent vacancies ‘‘pro- 
vided the employee has the ability and physical fitness to 
perform the required work’? (App. 120). 


7. No-Strike Clause. The Company went from a pro- 
posed clause that the Union not ‘‘permit’’ work stoppages 
during the term of the agreement to a clause reciting that 
the Union would not ‘‘authorize’’ a work stoppage during 
the contract (meeting of 8/7/67). 


8. Physical Examination. The Company went from a 
position requiring an employee to take a physical exam 
at any time for any reason (with suspension for refusal 
to take exam), to a position of providing that an employee 
could challenge an adverse physical exam with an exam 
by his own doctor and a provision for a third doctor (paid 
equally by the Company and employee) to resolve 
differences of opinion (meeting of 8/7/67). 


9. Company Rules. The Company went from an initial 
position that the Company rules had to be a physical part 
of the collective bargaining agreement to a position that 
existing rules would be recognized as reasonable in a side 
letter (meeting of 2/7/67). 


10. Checkoff. The Company made it clear to the Union 
on this vital subject of Union interest that ‘‘we see no 
problem if everything else is agreed upon’? (App. 173, 
meeting of 2/7/67). In labor relations parlance this means 
that the item will be agreed to, but its acceptance will 
follow acceptance of the package as a whole. 


These are the major Company concessions that the Trial 
Examiner and Board characterize as not ‘‘significant’’ or 
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“‘meaningful”’. One can only wonder where the line is 
drawn between what is significant and meaningful and 
what is not. The Union’s final wage offer was 18 cents 
per hour across-the-board. The Company’s was 8 cents. 
Would 9 cents have received the meaningful and significant 
blessing of the Board—or would it be 13 cents—or 18 cents? 
Or would any wage offer at all have been branded in- 
significant and meaningless unless the Company had also 
made concessions in its arbitration and management rights 
proposal? 


Once the Board and the courts are put into the business 
of evaluating the meaning and significance of Company 
offers, they enter a political and economic thicket where 
there are no objective standards. That is one reason the 
Supreme Court and the Courts of Appeal have been so 
diligent in keeping the Board from becoming ‘‘a party to 
the negotiations’? and imposing ‘‘its own views of a 
desirable settlement’’, Porter Co. v. NLRB, supra. 


2. Lack of Union Concessions 


Even assuming the propriety of the Board’s intrusion 
into the substantive terms of the bargaining, it is im- 
mediately evident that its focus was one-sided. All that 
the Trial Examiner and Board looked for were concessions 
by the Company from its original position. 


The Trial Examiner and Board took an adverse implica- 
tion from the fact that the Company ‘‘never significantly 
retreated from its initial bargaining position’? on the 
subjects of management rights, arbitration and the pro- 
posed “zipper”? clause (App. 43). Under established law, 
no retreat was necessary. 


Moreover, what the Trial Examiner and Board failed to 
note is that the Union ‘‘never significantly retreated from 
its initial bargaining position” that every disagreement 
between the Union and Company, whether it involved a 
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management prerogative or not, should be made arbitrable 
and thus ultimately subject to control by an outside 
arbitrator. It was, in fact, on this basic philosophical 
disagreement that the negotiations failed to produce agree- 
ment. This was clearly a negotiable item on which both 
parties had the right to take and hold positions. 


If a company’s good faith is to be tested by its con- 
cessions on points of vital interest, should not this apply 
to the union? If the union fails to make any concession 
on a point of this importance why is the burden auto- 
matically shifted by the Board to the company to concede? 
The Fourth Circuit has already had occasion to criticize 
the tendency of the Board to look only for Company con- 
cessions. In NIRB v. Stevenson Brick & Block Co., 393 
F.2d 234 (4th Cir. 1968), Judge Sobeloff stated: 


‘In arguing the employer’s bad faith the Examiner’s 
report relied heavily upon the employer’s failure to 
make any concessions, for he gave no discernible 
weight to the uncontradicted testimony that after the 
employer tendered his proposed contract the Union 
failed to submit a single counter-proposal prior to the 
May 3 strike . . . Surely the conduct of the Union 
cannot be completely ignored when assessing the good 
or bad faith of the employer at the bargaining sessions. 
We perceive here no one-sided obduracy wilfully 
clogging agreement . . .”’ 


Another facet of the Union bargaining was wholly 
ignored by the Board. Although Florida is a ‘‘Right-to- 
Work”? State, the Union proposed and continued to insist 
on an unlawful maintenance of membership provision in 
the contract (App. 80; 504). Had the Company been 
looking for an excuse to cease bargaining with the Union 
completely, it could have merely pointed to this as a per se 
violation of the Union’s duty to bargain under Section 
8(b)(3). Instead, the Company continued to meet with the 
Union in an effort to arrive at an agreement. 
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3. Frequency of Meetings 
The Trial Examiner and Board found that “‘the Company 
disregarded its obligation under Section 8(d) of the Act to 
meet and negotiate with the Union with reasonable 
frequency”? (App. 40-41). 
This was an initial contract situation. The parties met, 
or attempted to meet, on eleven occasions : 


1. October 27, 1966 
2. Noxember 28, 1966 
3. December 15, 1966 
4. January 6, 1967 
5. January 25, 1967 
6. February 7, 1967 
7. February 13, 1967 
8. February 22, 1967 
9. March 14, 1967 

10. May 1, 1967 

11. August 7, 1967 


At the first scheduled meeting on October 27, 1966, the 
Union failed utterly to show up (App. 147). The Union in 
fact waited a full month before requesting another meeting 
on November 28, 1966.29 At this meeting the Union went 
over the contract that it was proposing and asked the 
Company to submit a written counterproposal and to 
provide certain information with respect to the unit em- 
ployees and the Company welfare plans. 


A Union witness testified that at the conclusion of the 
November 28, 1966 meeting he urged ‘‘the Company to 
meet as soon as possible, preferably in a succession of 
days . . .” (App. 423) In view of the outstanding 


10In past cases the Board has evaluated the reasonableness of the fre- 
quency of bargaining by reference to the Union’s diligence in keeping its 
appointments. See Vac-Art, Inc., 124 NLRB No. 132, 44 LREM 1571 (1959). 
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requests for information and the need to propose a com- 
plete new contract proposal which would be responsive 
to the Union’s proposal as explained at the meeting of 
November 28, 1966, it is patently absurd to suggest that 
the Company return to the bargaining table the very next 
day, or in a succession of days. The interval between 
November 28 and December 19 is certainly not an un- 
reasonable period of time in which to do the work that 
was required by the Union requests, which the Company 
was honoring. 


The meeting of December 19, 1966 was largely devoted to 
an examination of the Company’s counterproposal. At this 
meeting wide areas of disagreement between the parties 
began to develop, particularly on the subject of arbitration. 


At the conclusion of this meeting, McCall, the chief Union 
negotiator (a different one than appeared at the November 
28 meeting), testified that he sought to obtain a date from 
the chief Company negotiator for the next bargaining 
session. He testified that the Company negotiator told 
him that he would have to check his calendar and call him 
back. He testified that the Company negotiator failed 
to call him back. (App. 439-440). 


The utter triviality of this incident, on which the Board 
relied heavily in its decision, is disclosed by the fact that 
a few days after the incident the Union negotiator called 
the Company negotiator and agreed on January 6, 1967 as 
a date for the next meeting. This was a scant seventeen 
days from the December 19th meeting. In this interval was 
the week between Christmas and New Year’s Day when 
normal business of this type is usually suspended.” 


One can search the record and find no indication follow- 
ing the meeting of December 19, 1966 that an accelerated 

11 See Swift $ Co., Inc, 124 NLEB No. 46, 44 LRRM 1388 (1959), where 
the Board held that a Company’s refusal to meet for bargaining during the 
week between Christmas and New Year’s Day was not unreasonable. 


35 


scheduling of bargaining sessions after that date would 
have produced a breakthrough in the negotiations leading 
to an early agreement. <A close scrutiny, in fact, of Mr. 
McCall’s testimony on this point will show that his real 
complaint was not directed to the failure to meet sooner 
than January 6, 1967, but rather at what he considered to 
be Mr. Bowden’s failure to return his telephone call after 
the bargaining on December 19. 


The meeting on January 6, 1967 produced little move- 
ment on the outstanding issues by either party. On the 
crucial issue of arbitration, the meeting produced further 
disagreement (App. 155-156). 


The Union witness testified that at the conclusion of this 
meeting he ‘‘encouraged the Company to meet with us as 
promptly as possible’? (App. 475). Yet, these urgings 
were not accompanied by any indication of movement by 
either party on the critical issues of the negotiations. 
With the exception of the subject of insurance, the parties 
were merely beginning to repeat their positions. For this 
reason the Company suggested that the next meeting be 
scheduled at a time when the Company’s insurance man 
could be present to explain the current Company insurance 
program (App. 475). That date was January 25, 1967— 
some nineteen days after the meeting on January 6. 
Again, this period of time was perfectly reasonable in all 
the circumstances. 


There were no other complaints that bargaining meetings 
were not held promptly. Nor could there be. In spite of 
the continuing wide difference between the parties, they 
met on February 7, 1967—twelve days after the previous 
meeting; on February 13, 1967—less than a week after 
the meeting of the 6th; and on February 22, 1967—nine 
days after the meeting of the 13th. 


It is also worthy of note that after the meeting of 
February 7, 1967 when the Company made the majority 
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of its concessions in the bargaining,” the Union failed in 
the next meeting on February 13, 1967 to send its two 
previous leading negotiators—Edwards and McCall (App. 
179). This was a signal—clearly understood by all 
participants—that the Union had given up on a resolution 
of the dispute at the bargaining table and was gearing 
instead for a strike. The Union’s conduct on February 13, 
1967 confirmed that fact. 


At that point, if not before, the parties were at an 
impasse, and the strike began on February 28, 1967. 


In all the circumstances it is apparent that the Company 
met with the Union at reasonable times, and did not delay 
the negotiations. 


The Board’s brief seeks to import a classic red herring 
into the discussion of the reasonableness of the frequency 
with which bargaining sessions were held. It seeks, with- 
out record support, to attribute what it conceives to be 
delays in the bargaining to the fact that the Company’s 
chief negotiator was an attorney with a heavy workload. 
No evidence whatever exists tending to show that any bar- 
gaining meeting was postponed or delayed because of Mr. 
Bowden’s ‘‘heavy workload’’. Proceeding from this as- 
sumed and fictional premise, the Board’s brief cites NLRB 
v. Exchange Parts Co., 339 F.2d 829 (5th Cir. 1965), for 
the proposition that an employer’s duty to meet and bar- 
gain with the Union at reasonable intervals cannot be 
avoided simply because the Company’s chief negotiator 
is a busy attorney (Bd. br. p. 22). 


The Board’s brief fails utterly to come to grips with the 
underlying question of whether in the circumstances of 
this case the Company in fact met with the Union at rea- 
sonable times. As shown above, the answer to this question 
must be in the affirmative. 


12 The Company made concessions on rates of pay, shift differentials, re- 
porting pay and vacations. 
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While the citation of cases in this area is difficult since 
the circumstances of each case are somewhat different, the 
Board itself has on past occasions specifically held that 
a similar number of bargaining sessions held within a 
similar period of time as are involved in this case have 
evidenced the willingness of the Company to meet at rea- 
sonable times. See Texas, Industries, Inc. 140 NLRB 527, 
52 LRRM 1054 (1963) (11 meetings in 4 months found 
reasonable) ; Charles E. Honacker, 147 NLRB 1184, 56 LR- 
RM 1371 (1964) (11 meetings in five and one half months 
found reasonable). 


4. Alleged Withdrawal of Concessions 


Some effort is made in the Board’s brief (pp. 7 and 
23) to fault the Company’s good faith in bargaining by 
claiming that the Company negotiator on December 19 
reneged on certain agreements and concessions he made 
to the Union at the meeting on November 28. This argu- 
ment overlooks the fact that the November 28 session 
was the first meeting between the parties and was devoted 
exclusively to an initial review of the Union proposal. 
At this time the Company had not even submitted a pro- 
posal of its own. In this embryonic stage of the negotia- 
tions no effort was made or requested to agree on con- 
tract language. The Company negotiator merely indicated 
to the Union, in the course of seeking to understand the 
Union proposal,“ certain general areas where there was 
agreement in principle, or where there would be no strong 
Company objection in principle. These areas included 
provisions concerning recognition, certain aspects of holi- 
day and vacation pay, leaves of absence, Union use of 
bulletin boards and submission of discharge cases to the 
grievance procedure (App. 419-423). The Company’s 
written counterproposal submitted on December 19, 1966 


13.As the Union negotiator admitted, the Company’s stated purpose in 
this meeting was ‘‘to ask a few questions about our proposal, that there 
were some areas he didn’t quite understand.’’ (App. 419). 
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did not include in haec verba the union proposals on all 
these subjects. This was due to the fact either that the 
Company believed there was a better way of expressing 
the point or the fact that the Company saw no reason 
for express inclusion in its own initial counterproposal of 
the particular matter. The omission of some of these mat- 
ters from the Company’s written counterproposal did not 
indicate that agreement was withdrawn. The record fails 
to show any disagreement over these matters in later nego- 
tiations. In short, there was no logical reason for the 
Company to ‘‘counterpropose’’ items already agreed 
upon. 


The rule that the Board seeks to establish is that the 
slightest indication by a Company negotiator at an initial 
bargaining session of agreement or partial agreement in 
principle to a union proposal means that the proposal, in 
the exact language proposed by the Union, becomes fixed 
and a necessary part of any future company counterpro- 
posal. Such a rule would obviously stultify any true give 
and take in negotiations. Company negotiators would 
withhold any indication of agreement less they be trapped 
into a situation where their general, tentative agreement 
in principle stated in a meeting devoted to an overview 
of the Union’s initial proposal is transformed into a bind- 
ing commitment to the exact union proposal in the precise 
language proposed by the Union. 


5. The Board's Unwarranted Use of Alleged Pre-Election 
Conduct To Taint the Negotiations 


Having failed to prove that the Company engaged in 
bad faith bargaining in the negotiations themselves or 
through its actions outside the bargaining at the time 
negotiations were in progress, the Trial Examiner and 
Board were forced to rely on ‘‘evidence’’ antedating the 
six-month statute of limitations contained in Section 10(b) 
of the Act. 
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This ‘‘evidence’’ consisted of the testimony of a few 
employees that a few supervisors stated in the course of 
the election campaign that if the Union won the Company 
would never sign a contract. The Board uses this testi- 
mony as a convenient self-fulfilling prophecy relieving it 
of the necessity to prove actual bad faith in the bargaining 
itself. As we will show below, such testimony is irrelevant, 
is incredible and violates the limitation stated in Section 
10(b) of the Act. 


The Court should understand the wholly different con- 
text and atmosphere between remarks made in a hotly con- 
tested election campaign and conduct in the bargaining 
itself. Where the bargaining itself is clear and unam- 
biguous, as is the case here, there is little or no probative 
value in injections into the record bits and pieces of testi- 
mony about an election campaign that preceded the bar- 
gaining. The only conceivable purpose of introducing such 
testimony is to taint and prejudge conduct at the bargaining 
table that is objectively faultless. 


This is especially objectionable where the alleged pre- 
election conduct consists of oral statements attributed to 
but denied by managerial personnel as having been made 
during the heat of an election campaign. It is obviously 
easy to misconstrue and misinterpret oral statements and 
give them a particular gloss, especially when the testi- 
mony is given over a year later and recollections are 
faulty. If testimony of this kind is to be credited and 
given probative or even conclusive weight in judging the 
good faith of company negotiators in the subsequent bar- 
gaining, the company necessarily enters into the bargain- 
ing with two or even three strikes against it, even before 
it has an opportunity to demonstrate its good in the actual 
bargaining. 


The proper evaluation of such evidence, even where the 
pre-election conduct was found to be an unfair labor 
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practice, was given by Judge Sobeloff in NZRB v. Steven- 
son Brick & Block Co., 393 F.2d 234 (4th Cir. 1968): 


“<The Trial Examiner further predicated his decision 
upon the employer’s unfair labor practices committed 
more than seven months before the bargaining ses- 
sions began. Such remote conduct has little probative 
value in determining the employer’s bargaining in- 
tentions. This misconduct cannot, therefore, support 
the charge of refusing to bargain in violation of Sec- 
tion 8(a)(5) without some showing of bad faith at 
the negotiations themselves. As indicated above, no 
such showing has been made.’’ 393 F.2d at 238 


Section 10(b) of the Act prescribes a six-month statute 
of limitations applicable to unfair labor practices. Unless 
the charge is filed within six months of the occurrence 
of the alleged unfair labor practice, it will not be further 
processed by the Board. Section 10(b) was interpreted 
in Local Lodge No. 1424, [AM v. NLRB, 362 U.S. 411 (1960). 
There the Court referred to two situations in which the 
Board would have to decide whether events anterior to the 
Section 10(b) period should be admitted into evidence in 
a Board hearing: 


“Tt is doubtless true that §10(b) does not prevent 
all use of evidence relating to events transpiring more 
than six months before the filing and service of an un- 
fair labor practice charge. However, in applying 
rules of evidence as to the admissibility of past events, 
due regard for the purposes of §10(b) requires that 
two different kinds of situations be distinguished. 
The first is one where occurrences within the six- 
month limitations period in and of themselves may 
constitute, as a substantive matter, unfair labor prac- 
tices. There, earlier events may be utilized to shed 
light on the true character of matters occurring with- 
in the limitations period; and for that purpose § 10(b) 
ordinarily does not bar such evidentiary use of an- 
terior events. The second situation is that where con- 
duct occurring within the limitations period can be 
charged to be an unfair labor practice only through 
reliance on an earlier unfair labor practice. There 
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the use of the earlier unfair labor practice is not 
merely ‘evidentiary’, since it does not simply lay bare 
a putative current unfair labor practice, Rather, it 

ut which was other- 


defune 


As was true in the Local 
re is of the latter variety. 
ring the election camp 

to the Section 8 

the charge. 


Since the Local Lodge 1424 case the Courts of Appeal 
have been vigilant in maintaining the distinction between 
evidence used legitimately as ““background’’ and evidence 
actually necessary to sustain the charge. Thus, for ex- 
ample, in Gulfcoast Transit Co. v. NLRB, 332 F.2d 28 
(5th Cir. 1964), the Court said: 

“A careful review of the record fails to convince us 
that the conduct of the Company with its employees 
during the Section 10(b) period . . . supports the 
charge of unfair labor practices. It is only when 
events beyond the bounds of the period are brought 
into evidence can the charges be sustained.’’ i 
at 33. 


See also NLRB y. MacMillan Ring-Free Oil Co., 394 F.2a 
26, 33 (9th Cir. 1968). 


The testimony relied upon by the Board in concluding 
that the Company had announced during the election cam- 
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paign its determination not to enter into a contract with 
the union is, in any event, highly suspect and incredible. 
As shown above in the Statement of the Case, to arrive 
at the Board’s conclusion requires crediting of all the 
testimony of all the union witnesses and discrediting all 
of the testimony of all the Company witnesses, since the 
Company witnesses uniformly denied the statements at- 
tributed to them by the union witnesses. It would un- 
duly extend this brief to point up all the inherent de- 
ficiencies and incredibility of the employee testimony 
credited. It would, however, prove instructive to the 
Court to read the credited testimony of Lephus Felton 
(App. 280-287) to obtain a flavor of the kind of evidence 
relied upon by the Trial Examiner and Board in con- 
cluding that the Company had announced its intent to re- 
fuse to bargain during the election campaign. 


It is equally instructive to note the Board’s reliance 
(Bd. br., p. 20) on the testimony of the employee witness 
regarding a speech by the Company President. His testi- 
mony was contradicted by another employee witness who 
testified that the President’s speech followed exactly a 
written script which the witness followed as the President 
spoke and which the witness initialled after the speech 
(App. 525-526). In addition, Withers admitted that he 
might have mixed the speech up with another one, that 
he didn’t hear ‘‘too good’’ and ultimately that he was re- 
porting what ‘‘the boys’ told him the Company President 
said (App. 252). 

The Fourth Circuit Court of Appeals in Collins € Ackman 
Corp. v. NLRB, 395 F.2d 277, (4th Cir. 1968) and in NLRB 
v. Reeves Broadcasting Corp., 336 F.2d 590 (4th Cir. 1964), 
has had occasion to criticize the Board’s practice of at- 
tempting to prove Section 8(a)(5) violations by reference 
to previous statements by supervisory personnel that there 
would never be a contract with the Union. 


The deficiencies in this testimony—given well over a 
year after the alleged conversations took place—point to 
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the Congressional wisdom in enacting Section 10(b) to pre- 
vent the litigation of stale unfair labor practice charges. 


The Board completely ignores other far more relevant 
and probative ‘‘background”’ evidence in this case. The 
evidence showed that this Company has had an unblemished 
record of compliance with the National Labor Relations 
Act, even though its employees had been union-represented 
for sixteen years (1942-1958) and even though the Com- 
pany underwent a major strike in 1958 (App. 523).* In 
fact, no unfair labor practice charge has ever been filed 
against this Company before the instant case (Ibid.). 


6. Conclusions on the Bargaining 


When all else fails, the Board argues that if no in- 
dividual element of the Company’s conduct involves a 
violation of the bargaining obligation, that the Court should 
still find a violation because of the “‘totality’’ of the Com- 
pany’s conduct. As an appendage to this argument, the 
Board seeks to ward off further judicial scrutiny by an 
incantation of its own alleged “expertise”? (Bd. br. pp. 
18-19). 


This kind of argument defies legal analysis since legal 
analysis can only evaluate each element of the conduct 
complained of in the light of the statute and the case law 
developed by the Board and courts. When such an analysis 
vindicates the Company’s conduct, it is legally incompre- 
hensible and literally indefensible for the Board to argue 
that in some unexplained way the “totality”? of the con- 
duct transcends its individually lawful elements and be- 
comes in some manner illegal. The Courts must be wary 
of accepting this kind of hocus-pocus reasoning passed 
off under the guise of expertise. 


14 The Company was prevented by the ruling of the Trial Examiner from 
showing that it had successfully conducted annual negotiations, leading to a 
succession of collective bargaining agreements, with two national unions 
over the period of 16 years that it had recognized the unions (App. 523). 
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In any event, whether viewed individually or in its so- 
called ‘‘totality’’, the Company’s conduct demonstrated an 
honest effort to arrive at an agreement, without compro- 
mising its position on what it conceived to be the vital 
points necessary to protect its interests in the negotia- 
tions. The Act requires no more. 


Here the employer met with the Union at reasonable 
intervals on eight occasions between October 27, 1966 and 
February 22, 1967. There was a genuine and deep seated 
philosophical difference between the parties on the inter- 
related issues of management rights, arbitration and no- 
strike provision. In the course of the negotiations the 
Company made several concessions on points of vital im- 
portance to it, but neither the Company nor the Union 
chose to accept the other’s view on management rights, 
arbitration and no-strike clauses. Ultimately, these dif- 
ferences of opinion led to the strike of February 28, 1967. 
In short, the Company’s conduct at the bargaining table 
did not ‘‘reflect a cast of mind against reaching agree- 


ment’? NLRB v. Katz, 369 U.S. 736, 747. 


No matter how hard the Board disclaims it, or how 
sophisticated its argumentation is, the ultimate aim of the 
Board in this proceeding is to force the Company to change 
its position on these three inter-related subjects. Under 
the reasoning of the H.K. Porter case supra, the Board 
cannot be allowed to accomplish this objective. 


1A 


THE STRIKE WAS AN ECONOMIC ONE AND NOT CAUSED BY 
ANY UNFAIR LABOR PRACTICE OF THE COMPANY 
The Trial Examiner, with the approval of the Board, 
found that ‘‘the strike which began on the night of Feb- 
ruary 28, 1967, is attributable to the Company’s failure 
to bargain in good faith .. .”? (App. 45). No record evi- 
dence is cited to support this critical finding. 


Of course, if the Company is found to be correct in 
arguing that its bargaining was in good faith, it is evident 
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that the strike was not caused by any Company unfair 
labor practice,’® and the causation finding must automati- 
cally fall. Even, however, if the Company’s bargaining 
is found to have violated Section 8(a)(5) in some manner 
there must be substantial evidence proving that the strike 
of February 28, 1967 was in fact caused by the alleged 
unfair labor practice. No such evidence exists in this 
ease. Certainly, the Union’s self-serving statement in its 
letter following the strike does not constitute probative 
evidence concerning causation, and there is no evidence in 
the record on this subject. 


The rule on the subject of strike causation was correctly 
stated in Filler Prods., Inc. v. NLRB, 376 F.2d 369 (4th 
Cir. 1967). There the Court held that the Board must 
show by ‘‘credible evidence” that the alleged unfair labor 
practices had a ‘‘causal connection with the strike.”? The 
Court in that case additionally held that: 


“Nor is weight to be given to the fact that the Union 
in its telegram to the Company and on its placards, 


referred to the strike as a ‘strike because of unfair 
labor practices.” Without credible evidence to sup- 
port it, it can only be regarded as a self-serving state- 
ment warranting no finding of fact by the Board.’’ 
376 F.2d at 379. 


This, of course, is precisely the kind of ‘‘evidence’’ ap- 
parently, although not explicitly, relied upon by the Board 
in this case. 


The record in this case demonstrates that the cause of 
the strike was not alleged unfair labor practices, but 
rather was the fundamental difference of opinion between 
the parties on the scope of arbitration in the new agree- 
ment and other economic matters. The subjects of dis- 
agreement were the familiar grist of collective bargaining 


15 The Trial Examiner and Board agreed that the charges alleging unlawful 
promises to employees to work during the strike, alleged refusals to give in- 
formation and the alleged unilateral increase on October 2, 1967 did not 
cause or prolong the strike (App. 46-47). 
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disputes and the strike following these disagreements must 
be regarded as an economic strike. While there was dis- 
cussion in the bargaining about the strike prior to its in- 
ception, this discussion never concerned any alleged unfair 
labor practice. 


The important difference between strikes caused by em- 
ployer unfair labor practices and strikes over economic is- 
sues is that in the latter case strikers who have been per- 
manently replaced need not be reinstated with backpay, 
whereas unfair labor practice strikers must be reinstated 
if they have so applied, even if it means the discharge of 
their replacements. 


mz. 
OTHER ALLEGED UNFAIR LABOR PRACTICES NOT INVOLVED 
IN THE CAUSATION OR PROLONGATION OF STRIKE 
There were other subsidiary issues raised by the General 
Counsel in his amended complaint. None of these items, 
which will be discussed seriatim below, was found to have 


caused or prolonged the strike (App. 46-47). Hence none 
of these matters can support a reinstatement or backpay 
order. 


1. Wage Survey Data 


The Trial Examiner found independently that ‘‘the Com- 
pany further violated Section 8(a)(5) of the Act by re- 
fusing to comply with the Union’s requests for area wage 
survey data’’ (App. 45). The Board had to modify this 
obviously erroneous finding since the record clearly showed 
that the Company had furnished the Union the wage sur- 
vey information that it sought. The Board found that 
“the 2 months delay in transmitting such information was 
unreasonable and therefore violative of Section 8(a)(5) of 
the Act’? (App. 58). 


The record shows that on January 25, 1967 the Com- 
pany made a wage offer to the Union to increase the rates 
for four job classifications and that this proposal was 
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based on ‘‘some recent wage adjustments in the area’? 
(App. 165). 

On May 31, 1967, some four months after the offer was 
made and three months after the strike began, the Union 
sent the Company a letter stating, inter alia: 

“Please send me the information concerning the Area 
Wage Rate Study made by the Company which 
prompted the offer of raises for employees of the fol- 
lowing scheduled jobs: Electric Furnace, Pattern 
Makers, Machinists and Maintenance Mechanics.’ 
(App. 148). 

The next bargaining session was not until August 7, 
1967. Right after that session the Union sent a letter to 
the Company reiterating its request for the information 
(App. 145-146). On August 15, 1967 the Company fur- 
nished the Union the information it sought (App. 74-77). 


The Board claims in these circumstances that a two- 
month delay in forwarding the wage survey information 


constituted a violation of Section 8(a)(5). This finding 
overlooks the fact that the Union waited four months to 
make the request; that no bargaining sessions had taken 
place after May 31, 1967 until August 7, 1967; that there 
was a complete lack of any urgency in furnishing this in- 
formation ; and finally that when the request was reiterated 
on August 8, 1967 it was promptly complied with on August 
15, 1967. 

In any event it is to be noted that the Trial Examiner 


and Board found ‘‘no connection’? between this alleged un- 
fair labor practice and the duration of the strike (App. 46). 


2. Names, Classifications and Rates of Pay of Striker 
Replacements 
In the same letter of May 31, 1967 requesting area wage 
survey information, the Union stated: 


‘Reports have reached me that the above named com- 
pany 1s presently paying certain strike breakers at 
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rates of pay higher than those paid striking employees 
who performed the same work prior to the strike. 
“‘Please forward me the names, job titles, and rates of 
pay for each employee of the bargaining unit who is 
presently employed’’ (App. 139-140). 


On July 27, 1967—some ten days after it officially termi- 
nated the strike—the Union reiterated this request (App. 
142-143). On July 31, 1967 the Company wrote stating: 


“‘[W]e have been unable to find any instance in which 
any current employee is receiving any rate in excess 
of the rate for the job the strikers received before they 
participated in the strike.’? (App. 144) 


On August 8, 1967, after the bargaining on Angust 7, 
1967 the Union wrote to the Company again requesting: 


“1) The names and rate of pay of each employee 
presently at work, along with the Job to which they are 
assigned, I made this request because of substantial 
reports that striker replacements are being paid more 
in some instances than were the strikers who were 
replaced.”? (App. 146). 


The Company responded on August 15, 1967 reiterating 
the position it took in the July 31, 1967 letter that no 
striker replacements were receiving rates of pay higher 
than the striking employees received prior to the strike. 
The letter offered to supply such information to any striker 
replacement thought by the Union to be paid more than 
the striker prior to the strike. In addition, the letter of 
August 15, 1967 continued: 


“In view of the fact that we had a large number of 
instances involving violence and intimidation by 
strikers against employees working, we are hesitant 
to furnish the names of employees to you for this 
reason.’’ (App. 75) 


The Trial Examiner found ‘nothing improper”? in the 
Company’s conduct in this regard (App. 45). The Board, 
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however, reversed the Trial Examiner on this point holding 
that: 


‘‘Absent more positive evidence of employee harass- 
ment, the Company was not relieved of its obligation 
to furnish such information and its refusal to do so is 
an additional violation of Section 8(a) (5)’’ (App. 59). 


The Board thus ducked the primary reason why the 
Company declined to give the Union the information it 
sought. Inasmuch as no striker replacement was receiving 
a rate of pay in excess of what the striker was receiving 
before the striker, the information sought by the Union was 
irrelevant to its stated purpose. Moreover, the Company 
offered to give such information as to any striker replace- 
ment whom the Union believed to be receiving the higher 
rate. The Union never followed this up, even though it 
professed to have ‘substantial reports’’ of such instances. 


Secondly, the Board’s decision places an unfair burden on 
a Company to make an affirmative showing of Union mis- 
conduct before it can exercise the simple prudence repre- 
sented by withholding the names of striker replacements 
from a striking union. The rule of Webster Outdoor Ad- 
vertising Co., 170 NLRB No. 144, 67 LRRM 1589 (1968), 
authorizing a refusal to disclose to the striking Union the 
names of striker replacements should not be limited to 
instances where antecedent threats and harassments of re- 
placements have been proved. The rule sought by the 
Board in this case would require that the employer have 
proof that the harassments have occurred before it could 
afford the replacements the simple protection of confiden- 
tiality. Such a rule would be self-defeating. 


In addition, the Company attempted to introduce evidence 
of the violence that marred this strike, but was prevented 
from doing so by the Trial Examiner, who found that: 

“Tf there is a question of misconduet, it would go to 


the issue of reinstatement, I do not think it is before 
us at the present time’? (Tr. 112). 
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Despite this ruling, the Union witness Edwards admitted 
that during the strike some six strikers were convicted of 
strike misconduct (App. 500). Contrary to the Board’s 
decision, therefore, there was evidence of striker miscon- 
duct in the record. 


As in the case of the wage survey information, the Board 
found no connection between this alleged unfair labor prac- 
tice and the duration of the strike (App. 58-59). 


3. The Alleged Promises of Wage Increases for Continuing 
To Work During the Strike 
The Trial Examiner and Board found that the Company 
violated Section 8(a)(1) of the Act through the alleged 
conduct of its supervisor George Peacock on the day the 
strike began in promising employees who chose to work 
that he would give them a ‘‘dime”’ raise. 


The Trial Examiner and Board also found, however, 
that this alleged incident neither caused nor prolonged 
the strike (App. 46). 


The finding that such a promise was made was based on 
the testimony of two employees—Alexander Brown and 
Elijah Fishbourne (App. 262-266; 370-372). Peacock un- 
equivocally denied making such a promise (App. 361-362). 
Following his indiscriminate practice of crediting all the 
Union witnesses and discrediting all the Company wit- 
nesses, the Trial Examiner failed even to allude to the 
fact that there was a conflict in the evidence. 


The employees’ testimony is, nevertheless, inherently 
incredible. With a Union demand of a 20¢ per hour raise 
on the table and a Company offer of 8¢ per hour, it is hard 
to imagine how a ‘‘dime’’ raise would have accomplished 
the aim attributed to the Company by the Board—that is 
to convince persons who would have otherwise gone on 
strike to stay in. It is an incredibly weak promise of benefit 
for remaining at work during the strike. 
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In addition, the record fails to show any wage increases 
for employees who chose to work during the strike until 
October 2, 1967. The Board would have this Court believe 
that the Company promised the nonstriking employees a 
“‘dime”’ increase on February 28, 1967, but gave them noth- 
ing at all until October 2, 1967—seven months later—when 
it gave them 8¢. That simply strains credulity. Even the 
Trial Examiner found that: 


‘The promise to a few nonstrikers of wage increases 
well below those sought by the Union would hardly 
tend to prolong the strike.”” (App. 46) 


4. Alleged Unilateral Wage Increase on October 2, 1967 


The Trial Examiner and Board found that the Company 
independently violated Section 8(a) (5) by its alleged “uni- 
lateral’? wage increase on October 2, 1967. 


This finding depends wholly on the finding that the Com- 
pany violated Section 8(a)(5) of the Act by its conduct of 
the bargaining and the negotiations. The evidence is un- 
disputed that the October 2, 1967 increases were ‘Sexactly’’ 
the same as the wage increases last offered to the Union 
in negotiations (App. 400) ; that the last bargaining session 
between the parties prior to the increase was on August 7, 
1967 ; that the parties were at an impasse in the bargaining 
by that date; and that the Union did not seek further bar- 
gaining after that date. 


Under well defined precedents, an employer may ‘‘uni- 
laterally’’ put into effect his last wage offer to the Union 
after the parties have reached an impasse in bargaining. 
NLRB v. Crompton-Highland Mills, 337 U.S. 217. 


The Board argues in its brief that there is no “‘legally 
cognizable”’ impasse in this situation because of the Board’s 
finding that the Company bargained in bad faith with the 
Union in the negotiations. Industrial Union of Marine & 
Shipbuilding Workers of America, AFL-CIO v. NLRB, 320 
F.2d 615, 621 (3rd Cir. 1963), cert. den., 375 U.S. 984. 
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If, as demonstrated in Part I of this argument the Com- 
pany did not violate Section 8(a)(5) in the course of its 
negotiations with the Union, the legal underpinning of the 
“‘unilateral increase’? complaint must also fall. The ap- 
plicable law is stated succinctly in Fetzer Television, Inc. 
v. NLRB, 317 F.2d 420 (6th Cir. 1963) : 


“‘Since petitioner did not fail to bargain in good faith 
at the eight bargaining sessions the impasse that re- 
sulted was a bona fide one. This being so, the uni- 
lateral change in method of payment effected by the 
petitioner after the impasse was reached does not evi- 
dence a failure to bargain in good faith.”’ 


The charge must fail for the independent reason that the 
wage increase was not ‘‘unilateral’’ as a matter of fact. 
The undisputed evidence showed that approximately a 
month prior to the increase of October 2, 1967, the Com- 
pany announced via its bulletin boards its proposed inten- 
tion to put the last wage increase offered to the Union 
into effect. Thus the Union was put on notice of the 
proposed Company action. The record fails to disclose 
any Union attempt to bargain with the Company over the 
‘proposed action it publicly announced on its bulletin 
boards. Thus, apart even from the impasse issue, the Com- 
pany’s action on October 2, 1967 was not violative of 
Section 8(a)(5) of the Act. 


Iv. 


THIS COURT HAS ALREADY RULED THAT THE UNION’S 
REQUEST FOR RELIEF IS NOT WARRANTED UNDER THE 
ACT 


For reasons expressed on pages 31-33 of the Board’s 
brief, the Union argument that the backpay period should 
commence on March 16 and 17, 1967 when the strikers were 
notified of their permanent replacement and before any 
request for reinstatement at all should be denied. The 
Union argument seeks ‘‘backpay’’ for strikers who chose 
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to continue their strike and before they gave any positive 
indication that they were willing to resume work. Such a 
rule would spell the end of the Mackay rule that an em- 
ployer may with impunity permanently replace striking 
employees since such an employer would always run the 
risk of having to pay both the replacement and the strikers, 


In addition to the cases cited in the Board’s brief, this 
Court has recently had oceasion to deny a similar Union 
request that a Board backpay order be dated before a 
striker’s application for reinstatement. On April 7, 1970 
this Court held in Teamsters Local 992 v. NIRB, — F.2d 
—, 73 LRRM 2924 (D.C. Cir. 1970), that: 


‘*[T]t suffices to note that the traditional remedy of 
the Board in the absence of special circumstances has 
been to award back pay from the date that employees 
request reinstatement. That approach has already 
been approved by this court .. .”? 


CONCLUSION 


As stated above, the Board concluded (1) that the Com- 
pany bargained in bad faith during contract negotiations 
with the Union and (2) that this alleged unfair labor prac- 
tice caused the strike starting February 28, 1967. 


Following from these two conclusions, the Board held 
that the strikers were unfair labor practice strikers and, 
therefore, entitled to full reinstatement five days after in- 
dividual application therefor, regardless of whether re- 
placements had been hired to take their jobs. Mastro 
Plastics Corp. v. NLRB, 350 U.S. 270 (1956). 


But as shown in Parts I and II of this Argument, the 
Company did not bargain in bad faith with the Union, and, 
in any case, the strike was over economic issues, not al- 
leged unfair labor practices. If, as the Company contends, 
the strike is an economic one, caused by a simple failure to 
agree on the terms and conditions of a contract, the Com- 
pany was under no obligation to discharge permanent re- 
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placements to make room for returning strikers. NLRB 
v. Mackay Radio & Telegraph Co., 304 U.S. 333 (1988); 
NLRB v. Fleetwood Trailer Co., 389 U.S. 375 (1967) ; Laid- 
law Corp. v. NLRB, 414 F. 2d 99 (7th Cir. 1969), cert. 
den., — U.S. —, 73 LRRM 2537 (1970). 


Since the Board’s conclusions were premised on con- 
trary conclusions, the Board’s reinstatement with back pay 
order cannot be enforced. 
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REPLY BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


The Section 8(a)(5) violation found in this case was not that the Com- 
pany made insufficient concessions at the bargaining table, or that its pro- 
posals were so restrictive that to insist upon them constituted a per se Te- 
fusal to bargain. The instant case is, therefore, unlike N.L.R.B. v Ameri- 
can National Insurance Co., 343 US. 395 (1952), upon which the Com- 
pany relies (Br. 19-22), where the Board urged a “theory quite apart from 
the test of good faith bargaining prescribed in Section 8(d) of the Act, a 
theory that respondent’s bargaining for a management functions clause as 


2 
a counterproposal to the Union’s demand for unlimited arbitration was, 
‘per se’, a violation of the Act.” 343 U.S. at 404-405. The Board there 
took the “position that employers subject to the Act must agree to include 
in any labor agreement provisions establishing fixed standards for * * * 
condition[s] of employment.” . 343 U.S. at 408. The Board’s order re- 
quired the Company to cease and desist from “** * * insisting as a condi- 
tion of agreement, that the said Union agree to a provision whereby the 
respondent reserves to itself the right to take unilateral action with respect 
to * * * [working conditions]”. 343 U.S. at 400, n. 5. The Court, re- 
jecting the Board’s position, found that its action was tantamount to 
’“pass[ing] upon the desirability of the substantive terms of [a] labor 
agreement * * *.” 343 U.S. at 408-409.! 


There was no similar specific finding in the instant case that the Com- 
pany’s proposals — even its broad management functions proposal* —could 
not lawfully be insisted upon as a condition of agreement. The Board’s 
order does not require the Company to abandon any particular bargaining 
position; nor does it require the Company to make any concession to the 
Union. | All it requires is that the Company’s position be maintained in 
good faith. Although the Examiner did find that the Company’s restric- 


tive management functions proposal and its overall bargaining stance were 


1The Supreme Court’s recent decision in H. K. Porter Co. v. N.L.R.B, 397 
U.S. 99, (1970), does not “redefine” (Co. Br. 19) the law of surface bargain- 
ing; it holds that in light of the settled principles of American National Insurance, the 
Board cannot compel an employer or union to agree to'a substantive term of a con- 
tract—in that case, a dues checkoff provision—as a remedy for a refusal to bargain in 
good faith. The Board has issued no such order in the instant case. 


2Under the Company’s proposal, a broad range of Company actions vitally af- 
fecting employee working conditions were not only reserved to management and ex- 
empt from arbitration, as in American National Insurance; the proposed contract also 
provided that such actions — which included the abolition of a man’s job and his sum- 
mary discharge — could not even be the subject of a grievance. (A. 29, 42). 
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part of a “purposeful strategy to make bargaining futile or fail” (A. 44), 


it was the Company’s approach to bargaining and not its proposals which 
the Board found wanting. 


There is, of course, as the Supreme Court has observed, “[o] bvious 
* * * tension between the principle that parties need not contract on any 
specific terms and a practical enforcement of the principle that they are 
bound to deal with each other in a serious attempt to resolve differences 
and reach a common ground. * * *” N.L.R.B. v, Insurance Agents’ Inter- 
national Union, 361 U.S. 477, 486 (1960). It plaintly does not follow, how- 
ever, contrary to the Company’s apparent contention (Br. 22-28), that the 
Board must close its eyes to the nature of a party’s proposals at the bargain- 
ing table when determining his good faith or want of good faith, for as this 
court has correctly observed, the “course of negotiations” is among 
the “raw facts” upon which the Board must rely in reaching such a determin- 
ation. Local 833, UAW v. N.L.R.B., 112 App. D.C. 107, 300 F.2d 699, 706 
(CAD.C., 1962), cert. denied, 370 U.S. 911 (quoting from Frankfurter, 
J., concurring in N.L.R.B. v. Truitt Mfg.Co., 351 US. 149, 155 (1956)... 
Indeed, the Supreme Court’s decision in American National pemeee it- 
self meets this contention, for the Court clearly indicated (343 US. at 
409) that while a per se approach to the management functions Caase was 
impermissible, the Board was not foreclosed from finding that in a neon: 
lar case a management functions clause had been employed as a bae 
of evading the obligation to bargain on good faith. As the Court ex- 


plained (343 U.S. at 409): | 


Any fears the Board may entertain that use of manage- | 
ment functions clauses will lead to evasion of an employer’s 
duty to bargain collectively as to “rates of pay, wages, hours 
and conditions of employment” do not justify condemn- _ 
ing all bargaining for management function clauses covering 
any “condition of employment” as per se violations of the | 
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Act. The duty to bargain collectively is to be enforced by 
application of the good faith bargaining standards of Sec- 
tion 8(d) to the facts of each case rather than by prohibit- 
ing all employers in every industry from bargaining for 
management functions clauses altogether. 


As the First Circuit has stated in somewhat different terms, it is “true 
* * * that the Board may not ‘sit in judgment upon the substantive terms 
of collective bargaining agreements’ [quoting from American National In- 
surance, 343 U.S. at 404]. But at the same time it seems clear that if the 
Board is'not to be blinded by empty talk and by the mere surface mo- 
tions of collective bargaining, it must take some cognizance of the reaso- 
nableness of the positions taken by an employer in the course of bargain- 
ing negotiations. * * *” N.L.R.B. v. Reed & Prince Mfg. Co., 205 F.2d 
131 (C.A. 1, 1953) cert. den., 346 U.S. 887. Accord: N.L.R.B. v. Hall 
Distributors, 341 F.2d 359, 362 (C.A. 10, 1965)? 


Of course, Section 8(d) of the Act “prohibits the Board from relying 


on a refusal to agree as the sole evidence of bad faith bargaining * * *” 
(H. K. Porter Co. v. N.L.R.B., supra, 397 US. at 108); and the Com- 
pany asserts that what the Board did here was set itselt up as the 
judge of what is a fair contract proposal even though its Section 8(a)(5) 
finding (A. 40) was couched in terms of the Company’s state of mind 
at the bargaining table. Such a contention is clearly without merit 

in this case, however, for there is substantial record support — evi- 
dence not only of what the Company proposed and bargained for but of 


other conduct evidencing a negative attitude toward negotiations — for 


3 Compare N.L.R.B. v. Insurance Agents’ International Union, supra, 361 U.S. at 
479-480, where the Supreme Court accepted a stenographic record of discussions at 
the bargaining table as evidence of good faith bargaining. 
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the Board ’s finding that the Company did not approach bargaining with a 


“sincerity of effort and intention to arrive at and consummate an agree- 
| 


ment * * *” N.L.R.B. v. National Shoes, Inc., 208 F.2d 688, 691 (C.A. 


2, 1953). There are, for example, “antecedent events explaining | behavior 


at the bargaining table” (Local 833, UAW vy. N.L.R.B. supra, 112 App. D.C. 
at 114, 300 F.2d at 706) in the form of repeated Company wamings — 
less than three months before bargaining commenced — that the Company 
would not sign a union contract or permit a union in the plant.4, There 
is evidence of dilatory tactics at the bargaining table: Company counsel 
avoided an early resumption of bargaining on one occasion by asserting 
that his schedule was full; on another by insisting over the Union’s vigo- 
rous objection upon having the Company’s insurance man aes and on 
another by simply not honoring an obligation to contact the Union repre- 
sentative about the scheduling of the next session — conduct which the 
Company characterizes as “utter triviality” (Br. 34) but which the Board 
could surely view otherwise. Although the Company now ascribes the 21- 
day lapse between the first and second session to the Union’s “outstand- 
ing request for [wage] information” and the “need to propose a complete 


“The Company’s contention (Br. 16, 42) that employee Withers “ultimately” ad- 
mitted that his account of President Russell’s speech was hearsay overlooks the fact 
that Withers specifically reaffirmed later in his testimony that he personally heard Rus- 
sell tell the employers that “we wouldn’t have a union” (A. 253). | 


The Company also appears to contend (Br. 40) that Section 10(b) of Act pre- 
cludes the Board from considering Company conduct antedating the six-month limita- 
tions period as shedding light upon its state of mind at the bargaining table. This con- 
tention is plainly without merit. See, in addition to the cases cited at pp. 19-20 of our 
main brief, Local 833, UAW v. N.L.R_B., supra, 112 App. D. C. at 114, 300| F.2d at 
106; United Packinghouse, Food and Allied Workers v. N.L.R.B. (Farmers’ Cooperative 
Compress), ___App. D.C.____, 416 F.2d 1126, 1131, n. 8 (CAD.C. 1969), cert. den. 
sub nom, Farmers Cooperative Compress v. United Packinghouse Workers, 396 U.S. 903. 
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new contract proposal which would be responsive to the Union’s proposal 
as explained at the [first session]”, the fact is that the Union had sub- 


mitted its contract proposal to the Company long before the first session 5 


that the Company’s counterproposal was completely unrésponsive to the 


union proposal “as explained” at the first session; and that the reasons 
now advanced for the delay in scheduling the second meeting were not the 
reasons proffered by Company counsel when pressed by the Union for an 
early resumption of meetings. When the employees later struck in pro- 
test against the Company’s bargaining tactics,° Plant Superintendent Pea- 
cock, who earlier had warned the entire night shift that a union would 
“never” ibe “brought in” so long as he had “something to do with the 
plant” — remarks which the Company now dismisses (Br. 39) as mere cam- 
paign oratory — unlawfully offered a 10-cent pay raise to two small groups 


of employees in return for their staying on the job during the strike.’ 


5 According to the uncontradicted testimony of Union representative Edwards, 
Company: counsel asserted that he had a “busy schedule” and that the “earliest 
date he could meet with us would be December the 19th” (A. 423). 


©The Company erroneously asserts that there is no evidence to support the 
Board’s finding that the employees struck in protest over the Company’s refusal to bar- 
gain. Thus, union representative Edwards testified without contradiction that when 
the employees voted down the Company’s proposed contract in late February, they 
also resolved to strike “on the ground that the Company had not bargained in good 
faith” (A. 492-493). 


7The Company contends that the testimony of two employees to this effect is 
“incredible” because the Company was already offering an 8¢ increase at the bargain- 
ing table. There is nothing incredible, however, about an implied promise of an im- 
mediate special reward, however modest, for not supporting a strike. Of course, the 
fact — if indeed it is a fact — that such a reward was not actually conferred by the 
Company thardly proves that no such inducement was offered, particularly in light of 
undisputed evidence that at least two of the employees solicited that night promptly 
went out on strike the next morning (A. 371, 264). 
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Thereafter, the Company first ignored and then refused the Union’s 
request for a schedule of wage rates paid to striker replacements; and a 
request for an area wage survey, which the Company had itself relied upon 
in formulating a wage offer for four job classifications, was not honored 
until two and one-half months later. While this conduct itself was found 
to constitute a violation of Section 8(a)(5), such action also sheds light on 
the Company’s overall approach to bargaining. Cf. Local 833, UAW v, 
N.L.R.B., supra, 112 App. D.C. at 114, 300 F.2d at 706. Although the 
Company contends (Br. 47) that there was no “urgency” in supplying 
the area wage survey information because the Union did not request such 
information until four months after the Company made its = pro- 
posal, the Union’s letter of May 31, 1967, indicates that the wage issue 
had been brought to a head by reports reaching the Union that striker 
replacements were then receiving premium rates (A. 139). It was hardly sur- 
prising, therefore, that the Union should, on the occasion of its requesting 


a schedule of current wage rates, also request substantiation of the Com- 
pany’s wage position at the bargaining table. No rule of law or reason 
dictates that the Union, by virtue of the timing of its request, should be 
deemed to have waived its right to a prompt Company response; and 
the record indicates that the Company could readily have complied since 
the requested wage survey information was in the hands of Company coun- 
sel as early as mid-June. The Company has not explained why this data 
was not transmitted to the Union until two months later, after the Union 
had twice more requested it. oe 
The Company took the same negative approach to the Union’s re- 


quest for wage schedules in effect during the strike. No action was taken 
at all for some two months after the initial request. Then, in letters dated 
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July 31 and August 15, the Company took the position that the Union 
would have to take the Company’s word for it that there was no instance 
of a striker replacement receiving premium pay; and the Company still as- 
serts (Br. 49) that the “‘primary reason” why it refused to furnish this in- 
formation was that “no striker replacement was receiving a rate of pay in 
excess of what the striker was receiving before the strike * * *”. This rea- 
soning, of course, assumes the premise which the Union sought to examine 
for itself, for its request was not for a Company statement on replacement 
pay but for the data upon which on independent comparison could be 
made. Although the Company again cites striker harassment as a basis for 
its refusal to supply the names of replacements, the facts are that the Com- 
pany not only failed to supply the union upon request with the names of 
employees who allegedly engaged in harassment (A. 145, 74) and failed to 
put on evidence of employee harassment as a defense to this allegation in 
the complaint;® it failed even to put its own officials on the stand to tes- 
tify that the Company had received reports of striker misconduct and 
feared that compliance with the Union’s request would jeopardize the safety 
of non-strikers. Finally, although the Trial Examiner found that the pro- 
mises of wage increases to non-strikers and the refusal to supply informa- 
tion to'the Union did not prolong the strike, he did specifically find that 
“these unfair labor practices bear upon the Company’s state of mind dur- 
ing the bargaining negotiations” (A. 46). 

For all of the foregoing reasons, as well as the reasons set forth in 


our opening brief, the Board could properly find that the Company’s ada- 


St one point the Company sought to introduce evidence of strike misconduct 
to show that certain strikers were not entitled to reinstatement. See Local 833, UAW 
vy, N.L.R.B., supra, 112 App. D.C. at 115; 300 F.2d at 207. Company counsel agreed 
with the Trial Examiner’s ruling, however, that such issues be left to the compliance 
stage of this proceeding. This colloquy plainly does not show, as the Company’s brief 
footnote continue: 
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mant insistence upon bargaining proposals which gave the employ 
and took away much, was but part of an overall strategy to frustrate bar- 
gaining rather than “deal with [the Union] in a serious attempt to resolve 


differences and reach a common ground” (N.L.R.B. v. Insurance Agents’ 


International Union, supra, 361 U.S. at 486).? 


CONCLUSION 


| 
We submit that the Court should issue a judgment enforcing the 
Board’s order in full. 


ARNOLD ORDMAN, 

General Counsel, 

DOMINICK L. MANOLI, — 

Associate General Counsel, 

MARCEL MALLET-PREVOST, 

Assistant General| Counsel, 

WILLIAM F. WACHTER © 
CORINNA LOTHAR MET! CALF - 

Attorneys, 

National Labor Relations Board. 
| 


would suggest (Br. 49-50) that the Company was not penmitted to defend its refusal 
to supply wage information by adducing evidence of striker harassment. (The perti- 
ment portion of the record, not printed in the Appendix, is reproduced infra as an ap- 
pendix to this brief). | 

"it was within the Trial Examiner’s province to find (A. 42) that the Company 
made no concessions to the Union which would compensate the employees for the Sec- 
tion 7 rights they were to relinquish under the Company’s proposed contract (Co. Br. 
31). In cases such as these the Board and the Courts often assess the significance of 
concessions in an overall bargaining context; indeed, the Company itself relies (Br. 26) 
upon a recent Fifth Circuit case, N.LR.B. v. Laney & Duke Storage Warehouse Co., 

F.2d » 73 LRRM 2962 (April 7, 1970), where this was in effect done, the 
Court affirming a special master’s finding that an employer charged with surface bar- 
gaining had made “major” concessions. From an evidentiary standpoint, moreover, the 
Examiner’s finding in the instant case was amply supported by evidence of the pro- 
posals which the Company insisted upon as quid pro quo for its offer of an 8¢ wage 
increase. See our main brief, pp. 24-25. 
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APPENDIX 
Excepts from Transcript in Case 


12-CA-3831, 3915 

[111] Q. (By Mr. Bowden) Were you arrested in connection with 

your activities during the strike. 
“MR. MATTSON: I object. 

TRIAL EXAMINER: Your basis for the objection? 

MR. MATTSON: If the Court will permit, both that the question 
itself as to an arrest is irrelevant; and secondly, I do not think it is perti- 
nent to any issue that has been presented at this time. 

MR. BOWDEN: Your Honor, I will make this observation on the 


record - and, I have no desire to litigate this [112] question here, but I want 


the record to show that it is the Company’s position with reference to this 
man that he was engaged in violence while on strike, and is not eligible 
for reinstatement. 

Now, whether that is a compliance question or whether that is to be 
litigated here, it does not make any difference to me, but I just want it 
on the record. 

MR. MATTSON: Objection - and move that the statement be stricken 
from the record. 

TRIAL EXAMINER: The statement may stand on the record for 
whatever value it may have. 

MR. MATTSON: I understand from — 

TRIAL EXAMINER: Are you making that statement to attack the 
witness’ credibility? 

MR. BOWDEN: No, I am - there is a certain amount of credibility, 


surely. 
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TRIAL EXAMINER: If there is a question of misconduct, it would 
go to the issue of reinstatement, I do not think that is before us at the 
present time. 

MR. BOWDEN: Well— 

TRIAL EXAMINER: It is your position that this man never did ap- 
ply for reinstatement - he never made a personal application. He was never 
sent a job offer, was he? | 

MR. BOWDEN: No, he was not. 

TRIAL EXAMINER: So, the statement you have made goes to {113] 
matters that would be proper if there should be supplementary proceedings. 

I am going to grant the General Counsel’s motion— | 

MR. BOWDEN: I would just as soon not litigate that question here, 
Your Honor— 
TRIAL EXAMINER: Well, it is on the record that you have made 
the statement— 


MR. BOWDEN: Well, I want to be sure that we were not being fore- 
closed from raising this question. | 
TRIAL EXAMINER: It is on the record. 
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BRIEF FOR RESPONDENT FLORIDA MACHINE & 
FOUNDRY COMPANY AND FLECO CORPORATION 


COUNTERSTATEMENT OF THE ISSUES PRESENTED 
FOR REVIEW 


1. Whether or not the Board has ‘‘re-evaluated the entire 
controversy”’ and otherwise complied with the terms of 
the Court’s Remand. 


. Whether or not the factors used by the Board in its 
Supplemental Decision can support a finding of bad 
faith in bargaining and a further finding that the strike 
was caused by Company unfair labor practices. 
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In accordance with Rule 8(d) of the General Rules of 
this Court the Company states that these consolidated cases 
were previously before the Court (Chief Judge Bazelon, 
Circuit Judge Tamm and District J udge Matthews) under 
the same caption and docket numbers. 


COUNTERSTATEMENT OF THE CASE 
A. The Board's Initial Opinion 

This is the second time this case has been before the 
Court. The Board initially found, in agreement with the 
Trial Examiner, that the Company had violated 8(a) (5) 
of the Act by ‘failing to bargain in good faith with the 
Union.’ The Board also found that these alleged unfair 
labor practices caused a strike. The Board did not further 
articulate the reasons for these conclusions, but adopted 
without comment the Trial Examiner’s finding that ‘‘the 
Company proposed and insisted throughout the negotia- 
tions that the Union accept contract clauses which 
drastically curtailed the Union’s representation rights.”? 
(A. 41).2 


B. The Opinion of the Court Remanding the Case Back 
to the Board 

After hearing on appeal, this Court returned the case to 
the Board for further findings. The Court observed that 
it had detected ‘several misconceptions entertained by the 
Board as to its proper role” in the case which could have 
“infected”? its decision. The Court pointed out that, under 
the prevailing Supreme Court precedents of H. K. Porter 
Co. v. NLRB, 397 U.S. 99 (1970), and NLRB v. American 
National Insurance Co., 343 U.S. 395 (1952), the Board was 
without power to require a party to make concessions or 
agree to any proposals. The Court held: 


“It appears, however, that this was the effect of the 
Board’s adoption of the Examiner’s finding that 


1“ A? references are to the Appendix printed for the original proceedings 
before this Court. 
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certain contract terms offered by the Employer were 
so inherently obnoxious to the best interests of the 
Union as to constitute evidence of bad faith and an 
unwillingness to come to agreement.’”? United Steel- 
workers of America, AFL-CIO v. NLRB, — U.S. App. 
D.C. —, 441 F.2d 1005, 1009 (1970). 


The Court remanded the case to the Board with certain 
specific instructions. The Board was directed to ‘‘re- 
evaluate the entire controversy on remand.’’? The Board 
was further instructed to determine whether, assuming a 
finding of bad faith bargaining, the resulting strike was 
an economic or unfair labor practice strike, since, the 
Court observed: 


“. . . the conclusion that the strike was not an 
economic strike but rather was an unfair labor practice 
strike may or may not stand up after the Board’s 
reconsideration of the issues ...”? Id. at 1012. 


C. The Board’s Supplemental Decision and Order 


On May 28, 1971, the Board issued its Supplemental 
Decision and Order. 190 NLRB No. 109, 77 LRRM 1272 
(1971). We respectfully submit that the opinion was not 
responsive to the remand. This Court had asked for a 
“‘re-evaluation of the entire controversy.’? No such re- 
evaluation was forthcoming. The Board simply listed, 
without explanation, in a single paragraph, five ‘‘factors’? 
which in combination warranted the conclusion of bad faith 
bargaining: 

- Unspecified Company contract proposals ‘‘which 
would have drastically curtailed the Union’s repre- 
sentation rights.’’? 

. Alleged delays in scheduling bargaining sessions. 


. Alleged refusals and delays in supplying information 
to the Union. 


2 The only contract proposal specifically alluded to was the Company’s man- 
agement rights proposal. 
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4. Alleged promises of wage increases to employees who 
did not support the strike. 


5. Alleged Company opposition to the Union in the 
preceding election campaign. 


190 NLRB No. 109, 77 LRRM 1272, 1273 (1971). 


We show below that the Board’s Supplemental Opinion is 
unresponsive to this Court’s remand and indeed perpetuates 
the same conceptual errors as caused the remand. We also 
demonstrate that the ‘factors’? on which the Board now 
relies without supporting analysis individually and col- 
lectively fail to sustain the Board’s finding of bad faith 
bargaining and in turn cannot support the further con- 
clusion that the strike was caused by the Company’s unfair 
labor practices. 


ARGUMENT 
L 
THE BOARD’S SUPPLEMENTAL DECISION DOES NOT CONFORM 
REMAND 


TO THE TERMS OF THE COURTS 


This Court’s remand required that the Board make 
specific and detailed findings on the issues of Company 
bargaining and its relationship to the strike of February 28. 
This the Board has failed to do. The Board’s Supple- 
mental Opinion merely pours “‘old wine in new bottles” 
and does not so much as attempt to rationalize its cori- 
clusions in terms of either the law or the facts. 


A. The Legal Framework 


This case is governed by the principles set forth by this 
Court in its opinion remanding the proceedings back to the 
Board for further articulation and analysis. The Court 
reminded the Board specifically of the Supreme Court’s 
warning that the Board could not attempt to dictate the 
terms of a collective bargaining settlement or compel 
parties to negotiations to agree to certain terms or make 
concessions. H. K. Porter v. NLRB, 397 U.S. 99, 103-104 
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(1970); NZRB v. American National Insurance Co., 343 
U.S. 395, 404 (1952). The Court also admonished the 
Board to refrain from reaching conclusions by speculation, 
without evidence. It requested the Board to reconsider the 
entire matter, including the question whether, in the 
Board’s view, the strike was caused by Company unfair 
labor practices. The Board’s Supplemental Opinion, how- 
ever, ignores and glosses over these issues which the Court 
required to be re-evaluated.* 


B. The Board Failed To “Re-evaluate the Entire Controversy” 
as Required by This Court's Opinion 
One of the specific requirements which this Court imposed 
upon the Board on remand was to ‘‘re-evaluate the entire 
controversy”’ in light of the Court’s opinion. The Board 
has simply ignored this request. 


The Board’s Supplemental Opinion itself consists 
primarily of a rehash of the history of the proceeding. It 
devotes only one paragraph to a genuine ‘‘supplemental 


opinion”’. That paragraph, in turn, lists five ‘‘factors’’ 
the Board now finds evidenced bad faith. There is no 
discussion or analysis of these factors, or of the record 
evidence pertaining to them. 


This perfunctory treatment leaves both the Court and 
the parties in the dark as to the Board’s rationale. The 
whole purpose of the Court’s opinion, we believe, was to 
have the Board take another look at the entire controversy 
and give the Court the benefit of its analysis and articula- 
tion of the Board’s view of the issues; an analysis and 
articulation that was completely lacking in the Board’s 


3 As another Court of Appeals has remarked, 
“*Yn our previous disposition of this case we requested findings from 
the Board. The response which we received was a litany, reciting con- 
clusions by rote without factual explication. We believe that the ques- 
tions involved in this area of labor law are far too important for such 
formalistic and perfunctory treatment.’’? NLEB v. American Cable Sys- 
tems, Inc., 497 F.2d 446, 449 (C.A. 5, 1970), cert. denied, 400 U.S. 957. 
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first opinion which adopted pro forma the Examiner’s 
conclusions in a one line paragraph (A. 58). The Court 
underscored its concern by supplying an exhaustive 
analysis of its own as to why the Board’s treatment of the 
Company’s wage offer was inadequate. The Board, the 
Court said, was not allowed ‘‘to speculate’? on conclusions 
without evidence and without a careful weighing of the 
evidence. 


In its supplemental opinion, the Board lists five con- 
clusionary findings as forming the foundation of its 
conclusion that the Company bargained in bad faith. Three 
of these findings [(1) pre-election statements, (2) failure 
to meet with reasonable frequency, and (3) contract pro- 
posals curtailing Union representation rights] are borrowed 
from similar findings of the Trial Examiner which the 
Examiner found caused the strike. The two remaining 
findings [(1) promises of wage increases to non-strikers, 
and (2) failure to supply wage data] were specifically held 
by the Examiner and originally by the Board not to have 
contributed to or prolonged the strike. 


The Board now lumps all five factors and concludes from 
them that the Company bargained in bad faith. The Board, 
however, does not discuss or analyze the evidence relating 
to these factors or any of them. Nor does the Board 
consider or discuss the effect of any of them in terms of 
causal relationship to the strike. 


The Board’s opinion concludes with the totally unin- 
formative rubric that its bad faith inference is ‘‘based on 
the totality of the Employer’s position, and not his position 
on any single contract provision.”’ 


. The Court’s opinion recognized the complexities in- 
volved in determining whether or not the Company was 
guilty of bad faith bargaining and whether the Company 
committed unfair labor practices which caused the strike. 
The Board’s telescopic and conclusionary finding gives no 
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recognition to the Court’s concerns, nor even attempts to 
explicate and rationalize its conclusions by reference either 
to the applicable legal principles or the record facts. The 
Court is thus left just where it started, without the type of 
elucidation necessary to allow the Court to exercise its 
review function, and to determine whether the Board’s 
conclusions comport with established legal principles and 
are fairly supported by the record; or whether the Board 
has continued to permit ‘‘its view on the merits of the 
substantive terms at issue between the parties to cloud 
its judgment of the Employer’s good faith.” 441 F.2d 
at 1010. 


Indeed, the Board has clearly and patently failed to 
reconsider the questions presented by the remand opinion. 


The Board’s Supplemental Opinion reintroduces the 
same errors which caused the remand in the first place. 
The Board’s initial opinion accepted without comment the 
Examiner’s bad faith conclusion. The major under- 
pinning for that conclusion was the Examiner’s view that 


the Company had failed to make concessions or accept 
certain terms advanced by the Union (A. 42-44). That 
underpinning has now been removed by this Court’s 
opinion remanding the case. 


Yet the Board’s fifth ‘‘factor’’ (alleged insistence on 
contract proposals which curtail Union representation 
rights) is a verbatim recitation of the Trial Examiner’s 
original finding that the Company insisted ‘‘that the Union 
accept contract clauses which drastically curtailed the 
Union’s representation rights.”? (77 LRRM at 1273; 
A. 41). With the major rationale for that Examiner’s 
finding criticised by the Court we are at a loss to see how 
this ‘factor’? can be supported. The Board provides no 
explanation. Indeed, by failing to make an explanation 
while repeating this finding, the wholly justifiable inference 
is that the Board has refused to accept or apply the legal 
principles so carefully set out in the Court’s opinion, and 
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continues to condemn without rationalization the Com- 
pany’s substantive bargaining proposals. 


The Board’s only specific reference is to the Company’s 
management rights proposal. But, just such a manage- 
ment rights proposal, which the Board had also condemned, 
was upheld as a lawful and proper proposal by the Supreme 
Court in the American National Insurance case, 343 U.S. 
395 (1952), a leading decision cited by the Court in its 
decision on remand. 


In this and many other respects, the Board has per- 
petuated its original errors. 


C. The Board Failed To Determine Whether the Strike Was an 
Economic or an Unfair Labor Practice Strike 


One of the major issues in this case is whether the 
February 28, 1967 strike was in fact caused by any unfair 
labor practices by the Company. A finding of causation 
between any unfair labor practices and the strike would 
require the Company to reinstate strikers with back wages, 
even if this meant discharging their replacements. 


The Trial Examiner found that ‘‘the strike which began 
on the night of February 28, 1967 is attributable to the 
Company’s failure to bargain in good faith . . .”? (A. 45). 
This finding of bad faith was based exclusively on events 
occurring prior to the strike (A. 40-45). He expressly 
stated that ‘‘the Company did not engage in conduct during 
the strike which prolonged the strike’’ (A. 47). 


The Court in its remand stated ‘‘the conclusion that 
strike was not an economic strike but rather was an unfair 
labor practice strike may or may not stand up after the 
Board’s reconsideration of the issues already outlined.’? 
441 F.2d at 1012. 


The Board’s Supplemental Decision simply did not speak 
to this critical issue. 

Far from providing clarification, the Board has further 
confused the issue. The finding of bad faith is now based 
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on five factors, two of which occurred after the strike and 
in no way can be said to have caused the strike, and one 
of which occurred during the pre-election campaign. Since 
the supplemental finding of bad faith is based on the 
totality of the Company’s conduct, including all five of the 
stated factors, the issue of strike causation is left un- 
resolved by the supplemental opinion. 


Left unanswered by the Board is whether or not it 
believes that the three alleged violations which occurred 
prior to the strike are sufficient by themselves to sustain 
a finding of bad faith. If not, there can be no basis for a 
finding that the Company’s pre-strike conduct caused the 
strike. 


Even if the Company’s pre-strike bargaining is found to 
have violated § 8(a)(5) in some manner, there still must be 
substantial evidence that there was a causal relation 
between the Company’s pre-strike unfair labor practices 
and the strike of February 28, 1967. Apart from the 
Board’s failure to re-evaluate this issue, the Company 


submits no substantial evidence of such a causal relation- 
ship exists in this case. 


The rule on strike causation was stated by this Court 
in United Steelworkers of America, Local 5571 v. NLRB, 
130 U.S. App. D.C. 369, 372, 401 F.2d 434, 437 (1968), 
cert. denied, 395 U.S. 946. The Court there held that the 
‘question is whether the unfair labor practice was a 
‘principal cause of the strike’.’’ 


The necessity for substantial evidence of strike causa- 
tion was clearly shown in the case of Filler Products, Inc. 
v. NLRB, 376 F.2d 369 (C.A. 4, 1967). There the Court 
held that the Board must show by ‘‘credible evidence”’ that 
the alleged unfair labor practices had a ‘‘causal connection 
with the strike.’’? The Court in that case additionally held 
that: 


‘Nor is weight to be given to the fact that the Union, 
in its telegram to the Company and on its placards, 
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referred to the strike as a ‘strike because of Unfair 
Labor Practices.’ Without credible evidence to 
support it, it can only be regarded as a self-serving 
statement warranting no finding of fact by the Board.” 
376 F.2d at 379. 


See also NLRB v. Scott €& Scott, 245 F.2d 926, 929-930 
(C.A. 9, 1957) ; Winter Garden Citrus Products Cooperative 
v. NLRB, 238 F.2d 128, 129-130 (C.A. 5, 1956). 


The evidence upon which the Trial Examiner originally 
relied in this case to prove strike causation was the same 
type of self-serving declaration which the Fourth Circuit 
found insufficient in the Filler Products case. 


First, there was a statement by one of the Union 
negotiators that after the last bargaining session before 
the strike the Union called a meeting with the employees. 
He testified that at this meeting the Company’s last offer 
was discussed and rejected by the members with the mem- 
bership then resolving to strike on the ground that the 


Company had not bargained in good faith (A. 492-493). 
Second, there was a letter from the same Union negotiator 
dated after the strike. The letter merely stated that the 
Union had filed charges against the Company for failure 
to bargain in good faith and stated that the Union had 
initiated a strike in support of those charges (A. 127 ). 


It is significant that of the twenty-eight employees who 
testified for the Union, not one was ever called upon to 
testify about this Union meeting. The testimony of the 
Union negotiator as to what was discussed and concluded 
was not corroborated by any Union record, and no means 
existed for verifying the accuracy of the Union’s self- 
serving statement. Similarly, the after the fact statement 
in the Union letter concerning the filing of charges with the 
Board is clearly the same type of self-serving declaration 
as was cited in Filler Products and can have no real 
probative value. ‘ 
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Objective analysis of strike causation here indicates that 
the strike was economic. The Board, in its initial opinion, 
has already adopted the Trial Examiner’s finding that 
alleged promises of wage increases by a Company agent 
and purported Company refusals to/and delays in furnish- 
ing information, upon which the Board now relies, inter 
alia, as evidence of bad faith, did not cause or prolong 
the strike (A. 46-47). Presumably, the Supplemental 
Opinion does not disturb these findings. This leaves the 
Company’s pre-election statements, alleged bargaining 
session delay, and Company bargaining proposals, which 
the Board has claimed indicated Company bad faith, as 
possible reasons behind the Union’s strike. 


The Company’s pre-election statements and alleged 
bargaining delays could not likely have been motivating 
factors behind the strike. The Company’s pre-election 
statements antedate all the bargaining; it is beyond belief 
that the Union would suddenly walk out of negotiations 
after many months because the Company had opposed it 


in an election over six months previously. The same is 
true of bargaining schedule delays. The evidence indicates 
that any disagreement over the scheduling of negotiating 
meetings occurred in the early stages of bargaining; not 
when the strike occurred. In fact, during the crucial bar- 
gaining just prior to the strike, the Company met the Union 
three times between February 7 and February 22, 1967. 


Consequently, by process of elimination, if the Union’s 
claim of walking out to protest Company bad faith is 
genuine, the ‘‘bad faith’’ which the Union thought it per- 
ceived must have come from the Company’s bargaining 
proposals. But, these Company’s proposals, especially 
standing alone, do not amount to, and cannot support, a 
finding of bad faith. Hence, there is no foundation for a 
conclusion that the strike was an unfair labor strike. 

In any event there is no mention or explanation of the 
Board’s current view of strike causation in the Supple. 
mental Opinion. 
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m. 


THE REASONS GIVEN BY THE BOARD CANNOT SUPPORT A 
FINDING OF BAD FAITH BARGAINING 


Even if the Board’s Supplemental Opinion has articulated 
the rationale for the Board’s position, that opinion still 
cannot support a finding of bad faith bargaining or a 
finding that the strike of February 28 was an unfair labor 
practice strike. All of the ‘‘factors”’, either individually 
or collectively, as a matter of fact and law, are deficient to 
support the Board’s conclusions.* 


A. The Company's Bargaining Proposals Cannot Support the 
Inference of Bad Faith 


As noted above, the Board has incorporated, as one of 
the ‘‘factors’’ in its decision, the Trial Examiner’s finding 
that the Company’s bargaining proposals ‘‘drastically 
curtailed the Union’s representation rights.”? (A. 41; 77 
LEREM at 1273). The Board did not, however, refer to any 
specific proposals of which it disapproved, save the Com- 


pany’s management rights provision. 


One of the Company’s proposals which the Examiner 
faulted was the Company’s proposed ‘‘zipper clause’’, 
which sought only to recite that the collective bargaining 
agreement contained the entire agreement between the 
parties. This clause, commonly found in labor agreements, 
is designed to foreclose midterm disputes.’ The Board and 
Courts, while giving various meaning to such clauses,* 


4The Board’s brief suggests that this Court’s previous opinion has fore- 
closed discussion of the factors on which the Board specifically relies and 
has already determined that the Company’s bargaining proposals were illegal 
(Board Br., pp. 31-34). We do not so read the Court’s opinion. At the con- 
clusion of the majority opinion, the Court remarked that ‘‘a re-evaluation of 
the entire controversy is required on remand ...’? 441 F.2d at 1012. 


5 Jacobs Manufacturing Co., 94 NLRB 1214, 28 LRRM 1162, enf’d., NLEB 
v. Jacobs Manufacturing Co., 196 F.2d 680 (C.A, 2, 1952). 


6 See, e.g., NLEB v. C $ C Plywood Corp., 385 U.S. 421 (1967). See also 
NLEB v. Southern, Materials Co., — F.2d —, 77 LRRM 2814 (C.A. 4, 1971), 
where the Court upheld the legality of a similar zipper clause. 


13 


have never before suggested that such clauses are illegal 
or may be considered illegal even ‘‘in the context of the 
whole case.’’ 


The management rights clause about which the Board 
specifically complained is also unobjectionable. The Com- 
pany’s proposal was as follows: 


‘A. The management of the Company’s plants and the 
direction of its working forces, including the right 
to establish new jobs, abolish or change existing 
jobs, increase or decrease the number of jobs, 
temporarily or permanently, change materials, 
processes, products, equipment, to subcontract any 
of the manufacturing, warehousing and delivery, to 
discontinue, temporarily or permanently, in whole 
or in part, its business of manufacturing and 
delivery, to increase or decrease the number of 
working hours per day or per week, shall be vested 
exclusively in the Company and not subject to 
arbitration. 

* » * i 

_ In addition to items mentioned in Paragraph ‘‘A”’, 
the Company reserves and retains in full and com- 
pletely any and all management rights, prerogatives 
and privileges, except to the extent that such rights, 
prerogatives and privileges are specifically limited 
by this Agreement. Such management rights as the 
Company reserves in Paragraphs ‘‘A’’ and “‘B”’, 
and those rights which are not limited by this Agree- 
ment, shall not be subject to arbitration if this be 
provided for by this Agreement.” (A. 98-99). 


In other words, the Company proposal would have 
limited arbitration but still permit arbitration of any 
claimed violation of the Agreement. 


It should be noted that there is no legal requirement to 
agree to any form of arbitration.’ Consequently, it is 
anomalous for the Board to cast doubt on the validity of 


7°¢For arbitration is a matter of contract and a party cannot be required 
to submit to arbitration any dispute which he has not agreed s0 to submit.’” 
Steelworkers v. Warrior § Gulf Navigation Co., 363 U.S. 574, 582 (1960). 
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a proposal exempting certain matters from arbitration, but 
allowing arbitration of claimed violations of the Agreement, 


Furthermore, in NLRB v. American National Insurance 
Co., the Supreme Court was faced with a Company 
management rights proposal which was broader than this? 
The Court held: 


“‘Congress provided expressly that the Board should 
not pass upon the desirability of the substantive terms 
of labor agreements. Whether a contract should con- 
tain a clause fixing standards for such matters as work 
scheduling or should provide for more flexible treat- 
ment of such matters is an issue for determination 
across the bargaining table, not by the Board. If the 
latter approach is agreed upon, the extent of union 
and management participation in the administration 
of such matters is itself a condition of employment to 
be settled by bargaining.” NZRB v. American 
National Insurance Co., supra, at 408-409. 


The Board has, in the past, dismissed complaints based 
on the adherence by a Company to bargaining positions 
strikingly similar to the one at bar. In Procter & Gamble 
Manufacturing Co., 160 NLRB 334 (1966), the Company 
insisted throughout the negotiations on an equally broad 
Management rights clause® and a clause significantly 


8 That proposal read as follows: ‘‘The right to select and hire, to promote 
to a better position, to discharge, demote or discipline for cause, and to main- 
tain discipline and efficiency of employees and to determine the schedules of 
work is recognized by both union and company as the proper responsibility 
‘and prerogative of management to bo held and exercised by the company, 
and while it is agreed that an employee feeling himself to have been aggrieved 
by any decision of tho company in respect to such matters, or the union 
in his behalf, shall have the right 


® The clause im that case provided: 


*‘The Employer will continue exclusively to establish and change pro- 
duction schedules, to create new jobs and job classifications, to discon- 
tinue jobs and job classifications, to combine jobs and job classifications, 
to assign, re-assign, and re-arrange duties for jobs and job classifications, 
and to contract out work.?? 160 NLRB at 336, n. 3. 
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limiting the scope of issues that could be submitted to final 
and binding arbitration. Just as in the present case, the 
Company in the bargaining conceded that where an issue 
was deemed to be not arbitrable the Union could strike 
over such issue and the no-strike clause would be modified 
to that extent. In assessing those very similar contract 
proposals the Board itself in the Procter &d Gamble case 
stated that: 


“In this connection, it is well established that an 
employer’s insistence upon management rights— 
limited arbitration provisions, which are mandatory 
subjects of collective bargaining, does not itself violate 
Section 8(a)(5).’’ Id. at 338. 


As authority for this proposition the Board cited the 
Supreme Court decision in NLRB v. American National 
Insurance Co., 343 U.S. 395 (1952), where the Court held 
that ‘‘. . . we reject the Board’s holding that the bargain- 
ing for the management functions clause proposed by 
respondent was, per se, an unfair labor practice.’’ Id. 
at 409. 


The Examiner, and now the Board, castigate the pro- 
posals of the Company generally as ‘‘drastically curtailing 
the Union’s representation rights’’, and now claim that 
the Board is entitled to infer bad faith from the Com- 
pany’s lawful bargaining proposals. The Courts have 
consistently rejected this argument. 


The most recent instance is the Fifth Cirenit’s decision 
on Chevron Oil Co. v. NLRB, 442 F.2d 1067 (C.A. 5, 
1971). There the Company insisted upon a broad manage- 
ment rights clause, a no-strike provision and a grievance 
procedure that did not provide for arbitration, and 
refused to concede at all on these issues. The Board held 
that the insistence on these provisions was a factor from 
which it could infer bad faith. The Court, however, after 
reviewing all the authorities, including the Supreme 
Court’s recent H. K. Porter decision, concluded: 


‘¢In view of the principles stated above, we are unable 
to agree with the Board’s contention that the Com- 
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pany’s position with regard to the management rights, 
no-strike, no-arbitration clauses warrants a finding of 
bad faith. Nor can we agree with the Board’s argu- 
ment that the Company’s rejection of the Union’s 
proffered concessions and proposals evidences a refusal 
to bargain in good faith. The Act does not require an 
employer to abandon a position because of either the 
quantity or quality of concessions offered by the Union 
in the hope of securing that abandonment. NLRB v. 
United Clay Mines Corp., 6th Cir. 1955, 219 F.2d 120.” 
Id. at 1073. 


See also NLRB v. American National Insurance Co., 343 
US. 395, 404-409 (1952) ; NLRB v. Alva Allen Industries, 
Inc., 369 F.2d 310, 318 (C.A. 8, 1966); NLRB v. Cummer. 
Graham Co., 279 F.2d 757, 759-760 (C.A. 5, 1960). 


Furthermore, the contract clauses which the Board now 
condemns and from which it seeks to draw damaging in- 
ferences are far from atypical. They are, on the contrary, 
common grist of collective bargaining and have been 
accepted by many labor organizations in their agreements 


with major national corporations. For example, the 
prevalence of non-compulsory arbitration clauses enumerat- 
ing management rights in major national collective bar- 
gaining agreements has been the subject of two studies 
by the United States Department of Labor. 


In a 1966 study made by the United States Department 
of Labor, some 1,717 major agreements were analyzed. Of 
these some 108 agreements had no provision for grievance 
arbitration at all, and 46 contracts had a provision, such 
as the one in issue here, for arbitration by mutual consent. 
““Major Collective Bargaining Agreements, Arbitration 
Procedures’’, Bulletin No. 1425-6, United States Depart- 
ment of Labor, p. 5. 


A similar study of managment rights clauses by the 
Department of Labor found that of the 1,773 major agree- 
ments studied, 860 contained a formal statement of 
management rights. ‘‘Major Collective Bargaining Agree- 
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ments, Management Rights and Union-Management Coop- 
eration,”’ Bulletin No. 1425-5, U. S. Department of Labor, 
p. 5. In addition, this study makes the following observa- 
tion on the various types of management rights clauses: 


“‘Once the basie decision is reached to include a state- 
ment of rights in the agreement, a further determina- 
tion has to be made concerning the form that the 
statement should take, i.e., whether it will consist only 
of a broad and general definition of rights (general 
statement) or contain an enumerated list of specific 
functions reserved to the employer (enumerated 
statement). 


“‘Each form has its advocates. Those preferring the 
general statement argue that by enumerating rights 
important functions may be overlooked inadvertently. 
Should an issue involving an overlooked right sub- 
sequently reach arbitration, the arbitrator could reason 
that the absence of this right expressed the parties 
intent; therefore, the function could no longer be 
exercised by management unilaterally. On the other 
hand, supporters of enumerated statements have held 
that specific provisions clearly define the rights of 
Management and thereby offer better protection 
against their erosion. Furthermore, by furnishing a 
definite guide to arbitrators, many such clauses, it is 
claimed, help to resolve disputes that may arise as to 
the interpretation or application of agreement terms. 
“‘The latter argument seems to be the more compelling 
one, at least up to the time of this study. Enumerated 
statements, found in 713 agreements, prevailed by a 
wide margin over general statements found in 147 
agreements.’’ 


The Board, as we have noted, seeks to draw support 
from this Court’s statement that it might be legitimate 
for the Board to infer some degree of bad faith from 
insistence on a ‘‘particularly disadvantageous”? Company 
proposal (Board Br., p. 33). We respectfully disagree 
with this concept if it is intended to suggest that the Board 
is empowered to pass judgment on the merits of a con- 
tract proposal made by either a company or a union. The 
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theory of collective bargaining as embodied in the Act 
leaves the resolution of this type of issue to the parties, 
not to the Board. We believe that the Court’s reference 
to a “particularly disadvantageous proposal?’ was in- 
tended to describe a situation where the nature of the 
proposals was such as ‘‘to call into question the Company’s 
willingness to sign any agreement.’? (441 F.2d at 1010). 


In any event, as we have demonstrated, the Company’s 
proposals were not of the extreme type which call into 
question its desire to negotiate to a final agreement. They 
were proposals of a type which have passed muster in the 
collective bargaining arena as well as before the Courts, and 
even before the Board. F 


In sum, the Board here is in error in relying upon 
legitimate Company contract proposals as a factor to 
support its allegation of bad faith bargaining. 


B. The Company Did Not Fail To Cooperate in Scheduling 


Bargaining Sessions 
The Board also relies, as a ‘‘factor’’ in its determination 
of bad faith, on the ‘‘Company’s failure to cooperate with 
the Union in scheduling bargaining sessions.”’ This finding 
is factually and legally in error. 


This was an initial contract situation. The parties met 
on eleven occasions: 


1. October 27, 1966 
. November 28, 1966 
. December 15, 1966 
. January 6, 1967 
. January 25, 1967 
. February 7, 1967 
- February 13, 1967 
. February 22, 1967 


9. March 14, 1967 
10. May 1, 1967 
11. August 7, 1967 


At the first scheduled meeting on October 27, 1966 the 
Union was unprepared to begin bargaining since the Union 
bargaining committee did not show up (A. 147, 424). The 
Union in fact waited a full month before requesting another 
meeting on November 28, 1966.° At this meeting the 
Union went over the contract that it was proposing and 
asked the Company to submit a written counterproposal 
and to provide certain information with respect to the 
unit employees and the Company welfare plans. The 
Union witness testified that at the conclusion of the 
November 28, 1966 meeting he urged ‘‘the Company to 
meet as soon as possible, preferably in a succession of 
days .. .”? (A. 423). 


The Board deprecates the necessity for time between 
the second and third meetings (Board Br., pp. 24-26). The 


Board overlooks the fact that not only did the Company 
have to prepare a complete counterproposal, but it had to 
gather certain specific information requested by the Union 
(A. 427). The Board’s brief suggests that the only reason 
Company counsel was unwilling to meet before December 19 
was his ‘‘busy schedule’’, but if that is true, this does not 
indicate that the reason for the delay stemmed from bad 
faith or from any planned strategy to frustate an agree- 
ment. 


The meeting of December 19, 1966 was largely devoted 
to an examination of the Company’s counterproposal. At 
the conclusion of this meeting the chief Union negotiator 
(a different one than appeared at the November 28 meet- 
ing) testified that he sought to obtain a date from the 


20In past cases the Board has evaluated the reasonablences of the fro- 
quency of bargaining by reference to the Union’s diligence in keeping its 
appointments, Seo Vac-Art, Inc., 124 NLRB 989, 995 (1959). 
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chief Company negotiator for the next bargaining session. 
He testified that the Company negotiator failed to call him 
back (A. 439-440). 


The relative insignificance of this incident, on which the 
Board relied heavily in its decision, is disclosed by the fact 
that a few days after the incident the Union negotiator 
called the Company negotiator and agreed on January 6, 
1967 as a date for the next meeting." This was only 
seventeen days after the December 19th meeting. In this 
interval was the week between Christmas and New Year’s 
Day when even the most pressing business is usually 
suspended.” 


One can search the record and find no indication follow- 
ing the meeting of December 19, 1966 that an accelerated 
scheduling of bargaining sessions after that date would 
have produced any breakthrough in the negotiations lead- 
ing to an early agreement. A close scrutiny, in fact, of 
Union negotiator McCall’s testimony on this point will 
show that his real complaint was not directed to the failure 


to meet sooner than January 6, 1967, but rather his irri- 
tation at what he considered to be Mr. Bowden’s failure to 
return his telephone call after the bargaining on Decem- 
ber 19. 


The meeting on January 6, 1967 produced little move- 
ment on the outstanding issues by either party. On the 
crucial issue of arbitration, the meeting produced further 
disagreement (A. 155-156). 


The Union witness testified that at the conclusion of this 
meeting he ‘‘encouraged the Company to meet with us as 


11In Pied Piper Shoe Corp., 172 NLRB No. 45, 68 LRRM 1310 (1968) 
the Board refused to find bad faith premised, inter alia, on the inability of 
Union representatives to reach Company counsel by telephone. 


12 See Swift § Co., Inc., 124 NLRB 394, 396 (1959), where the Board held 
that a Company’s refusal to meet for bargaining during the week between 
Christmas and New Year’s Day was not unreasonable. Accord: Chevron Ow 
Co. v. NLEB, supra, 442 F.2d at 1071. 
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promptly as possible’’ (A. 475). Yet, these urgings were 
not accompanied by any indication of movement by either 
party on the critical issues of the negotiations. With the 
exception of the subject of insurance, the parties were 
merely beginning to repeat their positions. For this rea- 
son the Company suggested that the next meeting be sched- 
uled at a time when the Company’s insurance man could be 
present to explain the current Company insurance program 
(A. 475). That date was January 25, 1967. Again, this 
period of time does not appear unreasonable in all the cir- 
cumstances. 


There were no other complaints that bargaining meetings 
were not held promptly. Nor could there be. In spite of 
the continuing wide difference between the parties, they 
met on February 7, 1967—and on February 13, 1967. 


It is also worthy of note that in the meeting of February 
13, after the Company had made major concessions on Feb- 
ruary 7, the Union failed to send its two leading negotia- 


tors—Edwards and McCall—to the meeting (A. 179). This 
was a signal—clearly understood by all participants—that 
the Union had decided against a resolution of the dispute 
at the bargaining table and was preparing for a strike. 


At that point, if not before, the parties were at an im- 
passe, and the strike began on February 28, 1967. 


In all the circumstances it is apparent that the Company 
met with the Union at reasonable times, and did not delay 
the negotiations. 


The Board’s brief attributes what it conceives to be de- 
lays in the bargaining to the fact that the Company’s chief 
negotiator was an attorney with a heavy workload, but this 
is evidence that the delays were not due to a deliberate 
stalling tactic. The Board’s brief cites NERB v. Exchange 
Parts Co., 339 F.2d 829 (C.A. 5, 1965), for the proposition 
that an employer’s duty to meet and bargain with the Union 
at reasonable intervals cannot be avoided simply because 
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the Company’s chief negotiator is a busy attorney (Bd. Br., 
Pp. 26-28). But, as Exchange Parts makes clear, the test is 
whether the Company met with the Union at reasonable 
times and intervals under the circumstances. Any delay in 
scheduling meetings until December 15, January 6, and 
January 25 was occasioned by legitimate reasons. On the 
other hand, the Union, responsible for over a month’s ini- 
tial delay in the bargain, offered no excuse and was asked 
for none. As the Fifth Circuit has recently commented un- 
der similar circumstances: 


“The month’s delay between the meetings on Decem- 
ber 14 and January 17 is regrettable, but after consid- 
ering it in light of contemporaneous events, we do not 
believe it constitutes evidence that Chevron refused to 
bargain in good faith. In November, December and 
early January Chevron was deeply involved in the 
negotiations that ultimately settled the terms of the 
nationwide oil industry contract. Ed J. ohannessen, 
the Company’s primary negotiator during the Snyder 
sessions, was participating in negotiations with unions 
in San Francisco and Los Angeles in addition to com- 
piling a counter-proposal to Local 826’s proffered con- 
tract. The Christmas-New Year season contributed to 
the delay, as did a change in personnel of the Company 
team negotiating the Snyder contract. In sum, we can 
aceuse the Company of having too many irons in the 
fire during the time in question, but we cannot conclude 
that it pursued a deliberate course of delay.”? Chevron 
Oil Company v. NLRB, 442 F.2d at 1071. (footnote 
omitted). 


While the Board might be justified in criticizing the Com- 
pany for delay, it seems unreasonable to elevate this aspect 
of the bargaining beyond Proportion and denominate it 
as significant evidence of overall bad faith. 


While the citation of cases in this area is difficult since 
the circumstances of each case are somewhat different, the 
Board itself has on past occasions specifically held that a 
similar number of bargaining sessions held within a similar 
period of time as is involved in this case has evidenced the 
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willingness of the Company to meet at reasonable times. 
See Texas Industries, Inc., 140 NLRB 527 (1963) (11 meet- 
ings in 4 months found reasonable); Charles E. Honaker, 
147 NLRB 1184 (1964) (11 meetings in five and one-half 
months found reasonable). 


C. The Board Is Unwarranted in Using the Company's Alleged 
Pre-Election Conduct To Taint the Negotiations 


A factor on which the Board relies in concluding that the 
Company bargained in bad faith was the contradicted testi- 
mony of a few employees that they were told in the course 
of the pre-election campaign many months prior to the bar- 
gaining negotiations that if the Union won the Company 
would never sign a contract. 


The Board did not take into account the wholly different 
context and atmosphere between a hotly contested election 
campaign and the subsequent bargaining itself. In evalu- 
ating bargaining, there is a little or no probative value in 
statements made during an election campaign that preceded 


the bargaining by almost a year. 


This is especially true where the alleged pre-election con- 
duct consists of oral statements attributed to but denied by: 
managerial personnel. It is easy to misconstrue and mis- 
interpret oral statements and give them a particular gloss, 
especially when the testimony is given over a year later 
and recollections are faulty. If testimony of this kind is 


13 See also NLEB v. Newberry Equipment Co., 401 F.2d 604, 607 (C.A. 8, 
1968) (13 meetings in 6 months), where the Court through then Judge 
Blackman, stated: 

‘‘The union was certified June 11, 1964. The first bargaining session 
was eleven days later, on June 22. Following this there was at least 
one meeting every calendar month [for two to three hours]. There was 
never as much as a month between meetings. There was no long delay 
between sessions, no indefinite postponement, no refusal to attend, and 
no nonappearance factors which appear in many of the refusal-to-bargain 
cases. This is not unreasonable continuity ...’? 


Accord: Waycross Journal-Herald, Inc., 157 NLRB 1486, 1496-1500 (1966). 
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to be given probative weight in judging the good faith of 
company negotiators in the subsequent bargaining, the 
company necessarily enters into the bargaining with two 
or even three strikes against it. 


The proper evaluation of such evidence, even where the 
pre-election conduct was found to be an unfair labor prac- 
tice, was given by Judge Sobeloff in NLRB v. Stevenson 
Brick & Block Co., 393 F.2d 234 (C.A. 4, 1968) : 


“The Trial Examiner further predicated his decision 
upon the employer’s unfair labor practices committed 
more than seven months before the bargaining sessions 
began. Such remote conduct has little probative value 
in determining the employer’s bargaining intentions. 
This misconduct cannot, therefore, support the charge 
of refusing to bargain in violation of section 8(a) (5) 
without some showing of bad faith at the negotiations 
themselves. As indicated above, no such showing has 
been made.”? 393 F.2d at 238. 


The testimony relied upon by the Board in concluding 
that the Company had announced during the election cam- 
paign its determination not to enter into a contract with the 
Union is, in any event, highly suspect. For the Board to 
arrive at its conclusion concerning the Company’s pre- 
election conduct it required crediting of all the testimony 
of all the Union witnesses and discrediting all of the testi- 
mony of all of the Company witnesses, It would unduly 
extend this brief to point up all the inherent deficiencies 
and ineredibility of the employee testimony credited. We 
would, however, respectfully suggest that the Court read 
the credited testimony of Lephus Felton (A. 280-287) to 
obtain a flavor of the kind of evidence relied upon by the 
Trial Examiner and Board in concluding that the Company 
has announced its intent to refuse to bargain during the 
election campaign.“ 


14 Felton’s rambling, sometimes incoherent, testimony was punctuated by 
such observations as ‘‘You get kind of nervous when you’re [on the witness 
stand] and ... you’re liable to say anything .. .’’ and ‘‘Now, you’re con- 
fusing me, now’? (to Company counsel). A, 285, 287. 
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It is equally instructive to note the Board’s reliance (Bd. 
Br., p. 24) on the testimony of employee Withers regard- 
ing a speech by the Company President. His testimony 
was contradicted by another employee witness who testified 
that the President’s speech followed exactly a written script 
which the witness followed as the President spoke and which 
the witness initialled after the speech (A. 525-526). In ad- 
dition, Withers admitted that he might have mixed the 
speech up with another one, that he didn’t hear “*too good’? 
and ultimately that he was reporting what ‘‘the boys”? told 
him the Company President said (A. 252). 


Finally, even if the evidence, upon which the Board re- 
lies, were worthy of belief, events which occur outside the 
Section 10(b) time period are not entitled to weight to 
establish a violation within the 10(b) period. Local Lodge 
No. 1424, IAM v. NLRB, 362 US. 411, 416-417 (1960); 
NIRB v. MacMillan Ring-Free Oil Co., 394 F.2d 26, 33 
(C.A. 9, 1968), cert. denied, 393 U.S. 914; Gulfcoast Tran- 
sit Co. v. NLRB, 332 F2a 28, 33 (C.A. 4, 1964), cert. de- 


nied, 379 U.S. 921. 


D. The Company’s Responses to the Union's Request for Wage 
Data Do Not Support a Finding of Bad Faith Bargaining 


A fourth factor upon which the Board relies to bolster 
its renewed finding of bad faith is the Company’s alleged 
‘‘failure to supply the Union with wage data within a rea- 
sonable time after its request therefor.” Because of the 
failure of the Board to heed this Court’s request for some 
analysis, its Supplemental Opinion does not describe which 
wage data it has in mind; but the Board’s brief (pp. 28-29) 
attempts to fill the gap by focusing on two incidents: (1) 
the delay in granting the request for an area wage survey; 
and (2) failure to deliver a schedule of wage rates paid to 
striker replacements. 


Because these events occurred subsequent to the strike, 
they are irrelevant to the issue of whether or not the strike 
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was occasioned by the Company’s alleged refusal to bar- 
gain. We now show that these events also will not support 
a finding of bad faith bargaining. 


1. The Wage Survey Data. 


The record shows that on January 25, 1967 the Company 
made a wage offer to the Union to increase the rates for 
four job classifications and that this proposal was based on 
‘some recent wage adjustments in the area’’ (A. 165). 


On May 31, 1967, some four months after the offer was 
made and three months after the strike began, the Union 
sent the Company a letter stating, inter alia: 


‘«Please send me the information concerning the Area 
Wage Rate Study made by the Company which 
prompted the offer of raises for employees of the fol- 
lowing scheduled jobs: Electric Furnace, Pattern Mak- 
ers, Machinists and Maintenance Mechanics.’’ (A. 148). 


The next bargaining session was not until August 7, 1967. 
Right after that session the Union sent a letter to the Com- 


pany reiterating its request for the information (A. 145- 
146). On August 15, 1967 the Company furnished the 
Union the information it sought (A. 74-77). 


The Board claims in these circumstances that a two 
month delay in forwarding the wage survey information 
constituted a violation of Section 8(a)(5). This finding 
overlooks the fact that the Union waited four months to 
make the request; that no bargaining sessions had taken 
place after May 31, 1967 until August 7, 1967; that there 
was a complete lack of any urgency in furnishing this in- 
formation; and finally that when the request was reiterated 
on August 8, 1967 it was promptly complied with on August 
15, 1967. 

In any event it is to be noted that the Trial Examiner, 
and the Board in its original opinion, found ‘‘no connec- 
tion’’ between this alleged unfair labor practice and the 
duration of the strike (A. 46). 
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2 Names, Classifications and Rates of Pay of Striker Replacements. 


In the same letter of May 31, 1967 requesting area wage 
survey information, the Union stated: 


“‘Reports have reached me that the above named com- 
pany is presently paying certain strike breakers at 
rates of pay higher than those paid striking employees 
who performed the same work prior to the strike. 


“*Please forward me the names, job titles, and rates of 


pay for each employee of the bargaining unit who is 
presently employed’? (A. 139-140). 


On July 27, 1967—some ten days after it officially termi- 
nated the strike—the Union reiterated this request (A. 142- 
143). On July 31, 1967 the Company wrote stating: 


“*TW]e have been unable to find any instance in which 
any current employee is receiving any rate in excess 
of the rate for the job the strikers received before they 
participated in the strike.” (A. 144). 


On August 8, 1967, after the bargaining on August 7, 1967, 
the Union wrote to the Company again requesting: 


“*(1) The names and rate of pay of each employee pres- 
ently at work, along with the job to which they are as- 
signed. I made this request because of substantial re- 
ports that striker replacements are being paid more in 
some instances than were the strikers who were re- 
placed.”” (A. 146). 


The Company responded on August 15, 1967 reiterating 
the position it took in the J: uly 31, 1967 letter that no striker 
replacements were receiving rates of pay higher than the 
striking employees received prior to the strike. The letter 
offered to supply such information as to any striker re- 
placement thought by the Union to be paid more than the 
striker prior to the strike. In addition, the letter of August 
15, 1967 continued: 


“In view of the fact that we had a large number of 
instances involving violence and intimidation by strik- 
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ers against employees working, we are hesitant to fur- 
nish the names of employees to you for this reason.’? 
(A. 75). 


The Trial Examiner found “nothing improper’? in the 
Company’s conduct in this regard (A. 45). The Board, 
however, reversed the Trial Examiner on this point, in its 
original opinion, holding that: 

“‘Absent more positive evidence of employee harass- 
ment, the Company was not relieved of its obligation 


to furnish such information and its refusal to do so is 
an additional violation of Section 8(a)(5)”? (A. 59). 


The Board thus ducked the primary reason why the Com- 
pany declined to give the Union the information it sought, 
Inasmuch as no striker replacement was receiving a rate 
of pay in excess of what the striker was receiving before 
the strike, the information sought by the Union was irrele- 
vant to its stated purpose. Moreover, the Company offered 
to give such information as to any striker replacement 
whom the Union believed to be receiving the higher rate. 
The Union never followed this up, even though it professed 
to have ‘‘substantial reports’’ of such instances. 


Secondly, the Board’s decision places an unfair burden 
on a Company to make an affirmative showing of Union 
misconduct before it can exercise the simple prudence rep- 
resented by withholding the names of striker replacements 
from a striking union. The rule of Webster Outdoor Ad- 
vertising Co., 170 NLRB No. 144, 67 LRRM 1589 (1968) 25 
authorizing a refusal to disclose to the striking Union 
names of striker replacements should not be limited to in- 
stances where antecedent threats and harassments of re- 
placements have been proved. The rule sought by the 
Board in this case would require that the employer have 
proof that the harassments have occurred before it could 


15 Enf’d sub nom., Sign $ Pictorial Union, Local 1175 v. NLEB, 136 US. 
App. D.C. 144, 419 F.2d 726 (1969). 


29 


afford the replacements the simple protection of confiden- 
tiality. Such a rule would be self-defeating. 


In addition, the Company attempted to introduce evi- 
dence of the violence that marred this strike, but was pre- 
vented from doing so by the Trial Examiner, who found 
that: 


“‘Tf there is a question of misconduct, it would go to 
the issue of reinstatement, I do not think it is before 
us at the present time’’ (Tr. 112). 


Despite this ruling, the Union witness Edwards admitted 
that during the strike some six strikers were convicted of 
strike misconduct (A. 500). Contrary to the Board’s de- 
cision, therefore, there was evidence of striker misconduct 
in the record. 


As in the ease of the wage survey information, the Board 
found no connection between this alleged unfair labor prac- 
tice and the duration of the strike (A. 58-59). 


3. Conclusions As To Supplying Wage Data. 


The Board is attempting to discredit the Company’s en- 
tire bargaining posture and impugn the Company’s bar- 
gaining motives by relying on requests for information 
which occurred three months after the Union struck and 
after all but the last bargaining session between the parties 
had been held. Hence, as a practical matter, the Company’s 
alleged illegal conduct could have infected, at most, the 
atmosphere of the last bargaining session long after the 
inception of the strike. Furthermore, it is obvious that the 
information which the Union requested was not considered 
by it to be of overriding significance as it waited almost 
two months after the first request to renew it (A. 142-143). 
The Company quickly supplied the area wage rate study 
after the Union’s renewed request following the last bar- 
gaining session (A. 74-77 145-146); and it informed the 
Union twice that it could find no striker replacements being 
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paid at a higher rate, but offered to forward specific infor- 
mation on specific employees. The Union never replied. 


Assuming, arguendo, that the Company should have an- 
swered the Union more promptly, there is nothing in the 
record to suggest that the Company’s delay in furnishing 
data which the Union obviously regarded lightly in any 
way was designed to, or did in fact, impede the last nego- 
tiating session. There is nothing to suggest that the Union 
needed, or desired to have this information in order to pre- 
pare for the last bargaining session. There is nothing, 
therefore, from which the Board may reasonably infer that 
this Company action represented evidence of a determina- 
tion on its part not to reach an agreement. Cf. NLRB v. 
Insurance Agents International Union, 361 U.S. 477 (1960). 
Certainly, none of this had anything to do with causing the 
strike which had taken place months before. 


E. The Company's Alleged Promise of Wage Increases Cannot 
Support a Finding of Bad Faith 

The Board also relies as one of its five elements of bad 
faith upon alleged ‘promises of wage increases to employ- 
ees who did not support the strike’’, This finding, how- 
ever, rests on the slenderest of threads: testimony, stoutly 
denied, that one supervisor who was not part of the Com- 
pany’s bargaining team told five or six employees out of a 
total work force of approximately two hundred, right after 
the strike commenced, that those who did not strike would 
immediately receive a ten cent wage increase (Board Br. 
p. 12). This Board finding, as noted above, supra pp. 6, 9 
cannot support a conclusion that the Union’s strike was 
an unfair labor practice strike since the strike was already 
in progress; nor can it support the conclusion that the 
Company bargained in bad faith.2¢ 


16 This approach, it should be noted, is in direct contrast to that taken by 
the Trial Examiner. The Examiner at the hearing refused to ‘‘bind the 
Company, with respect to bargaining position’’ because of statements of minor 
supervisors made previous to the bargaining sessions (A. 512-513). 
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The finding that such a promise was made was based on 
the testimony of two employees—Alexander Brown and 
Elijah Fishburne—who testified that George Peacock on 
the day of the strike promised them a “‘dime’? Taise (A. 
262-266; 370-372). Peacock unequivocally denied making 
such a promise (A. 361-362). The Trial Examiner failed 
even to allude to the fact that there was a conflict in the 
evidence. 


This testimony is, under any objective standard, inher- 
ently incredible. With a Union demand of a 20 cent per 
hour raise on the table and a Company offer of 8 cents per 
hour, it is hard to imagine how an offer of ten cents to a 
few non-strikers would have convinced persons who would 
have otherwise gone on strike to stay at work. It is an 
incredibly weak promise of benefit for remaining at work 
during the strike. 


In addition, the record fails to show any wage increases 
for employees who chose to work during the strike until the 


publicly announced increase of 8 cents an hour on October 
2, 1967. The Board would have the Court conclude that the 
Company promised the nonstriking employees a ‘‘dime’? 
increase on February 28, 1967, but gave them nothing at all 
until October 2, 1967—seven months later—when it gave 
them 8 cents. All this strains credulity. 


While the Trial Examiner found that this promise was 
made, he expressly ruled it out as a contributing factor in 
causing or prolonging the strike (A. 46). 


Tn any event, an incident such as this is a very thin reed 
upon which to predicate a finding of bad faith. Chevron 
Oil Co. v. NLRB, supra, 442 F.2d 107 1-1072; Southwestern 
Pipe, Inc. v. NLRB, — F.24 —, 77 LRRM 2317, 2324-2325 
(C.A. 5, 1971); Sign & Pictorial Union, Local 1175, 136 
U.S. App. D.C. 144, 419 F.2d 726 (1969); NLRB v. Reeves 
Broadcasting Corp., 336 F.2d 590, 593 (C.A. 4, 1964). 
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F. The Board Ignored Evidence Which Affirmatively 
Demonstrated the Company's Good Faith 


Although not required by the Act to do so, the Company 
did introduce evidence to support its claim that it was at- 
tempting in good faith to reach an agreement. The Board 
ignored evidence showing that this Company has had an 
unblemished record of compliance with the National Labor 
Relations Act, even though its employees have been union- 
represented in the past and even though the Company un- 
derwent a major strike in 1958 (A. 523). In fact, no unfair 
labor practice charge has ever been filed against this Com- 
pany before the instant case. 


Furthermore, during the negotiations the Company made 
several concessions, although not legally obligated to do so, 
and reached agreement on many issues with the Union. In 
the course of the bargaining the Company made significant 
concessions with respect to: (1) rates of pay; (2) shift 
differential; (3) insurance benefits; (4) vacations; (5) re- 
porting pay; (6) seniority; (7) the check-off; and other 


matters. 


The Company began with a comprehensive counterpro- 
posal and modified its position on many items. It also ad- 
vanced cogent and reasonable arguments for the positions 
on which it was firm. The Board has often considered the 
making of counterproposals, concessions during bargain- 
ing, and reasonable explanations for positions taken as evi- 
dence of good faith. See, e.g., Standard Trucking Co., 183 
NLRB No. 67, 74 LRRM 1553, 1561 (1970); Procter & 
Gamble Mfg. Co., 160 NLRB 334, 338 (1966). The same 
consideration should apply to this employer. 
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CONCLUSION 


We respectfully submit that the Court should deny en- 
forcement to the Board’s decision and order. 
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